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ACTeIent,
Foothil Areas

Facing rapid
growth .over the
next 20 years, most
counties in the
Sacramento Valley
and nearby foothill
arcas are revising
their general plans
— and virteally all
of them are con-
templating at least
a doubling of popu-
lation during that
time.

In most of the
counties — Sacra-
mento, Placer, Sut-
ter, Yuba, Nevada,
and El Dorade — planners and politicians are
struggling with the question of how to accorn-
modate more growth while still maintaining
the “rural” atmospherce that characterizes
most of the area. i

The biggest donnybrook is oceurring in
Placer County, where a hare majority of the
Board of Supervisors has endorsed the con-
cept of creating four new “growth areas” in
the western part of the county. Critics argue
-that these areas would compete for growth
with cxisting citics — especially Roseville —
and with designated growth areas in neigh-
boring counties, Continued on page 3

Major Plan
Revisions

‘New Town Issue
Dominates Dehate
In Placer County

By Moiris Newman

- reminded Seuthern

The firestorms in
late October and
early - November

(‘ailform&n 101 the
Stg,te s pg slstcn

also hlghlighted Lhe
dilemma that many
communities face i
clbdlmg with ﬁre
Normally S1oW-

Which sh'ouié Take

growth communi-

ties such as Malibu R
and Laguna Beach RPEGQFgence'
are- rashing to RE “1_ 1}1% or
assist homeowners Restrictions?

rebuild in devastat-

ed areas, sometimes hy suspending the time-
consuming procedures that typically make
development difficult, But the rush 1o rebuild
is occurring an the same time as redoubled
efforts to pass [ire-prevention laws, suggest;. .
“ing that Califernia’s cities have not conid to”
;terms with the fires that are endemic to the,
‘state — and with the question of whether
local sovernments Continned on page 10
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In a follow-up to one of the major land-use

law issues of the 1980s, an appellale court

has ruled that a local general plan can be
amended by initiative. The raling appears to
sct the stage for a definitive raling on the
issue by the Galifornia Supreme Court.
Californians have gained greater and greater
access to the ballot on land-use issues in Cali-

fornia for almost 20 years, The higgest hreak™ -

through came in Arnel Development Co. v. City

of Costa Mesa, 28 Cal.3d 511 (1980), when the

California Supreme Court ruled that even a zone
change should he regarded as a legislative acl
suhject to initiative and referendum. Arnel
opened the floodgates for “ballot-box xoning”

_aceepts the appeal of DeVita v. Napa County;

throughout California in the 1980s, 1

Over the years, the California Supmmc ’
Court ruled, among other things, that ZONINE A
ordinances may be amended by initiative and*
general plan amendments may be placed on
the ballot by referendum. But the coart has*

~ never ruled on the question of whether a gen-

eral plan may be amended By initiative.
The court may have the chance if iy,

i N A
in which the First District Court of Appeal”

ruled that gencral plans may, indeed; bé:

amended by initiative. Details of the DeVita, .
case begin in the CPEDR Legal Rigest on page,
5. . T ) ;.‘L;— i
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'{NORTH COAST

New County Proposed

Some residents of southern Humboldt and northern Mendocino
counties are proposing that they combine to form a new county that
would be known as Sequoia County.

The-proposed new county would contain only 16,000 residents,
including tho communities of Petrolia, Garberville, Leggett, Lay-
tonville, and the Round Valley Indian Reservation. The area is geo-
graphically isolated from county government in both existing coun-
ties.

Countyhood proponents claim the area generates $1.3 million a
year in bed tax revenues but receives only $20,000 of the funds
hack for visitor services. The proponents are seeking 1o gather the
2,100 signatures necessary to form the creation of a state commis-
sion to study the idea. :

SOUTHERN CALIFORNIA

Sybert Named to Conservancy Board

Richard Sybert, former director of the Governor’s Office of Plan-.

ning & Research, has been appointed o the Board of Directors of
the Santa Monica Mountains -Conservancy,

The move is seen as an altempt to shore up Sybert's environ-
mentalist credentials. He is running for the congressional seat cur-
rently held by Rep. Anthony Beilenson, D-Los Angeles, who is

regarded as the architect of the Santa Monica Mountains National

Recreation Area. )

As OPR director, Sybert actively participated in the debate over
whether to permit development of the Jordan Ranch in Ventura
County. ‘The property has since heen purchased by the Natiomal
Park Service,

bAN DIEGO COUNTY

Crty Approves Sports Arena

The San Diego Gity Couneil has unanimously approved construg-
tion of a $155 million sports arena near the city’s convention center
downtown. The decision is viewed as an aggressive move in San
Diego’s attempt to lure a National Basketball Association [ranchisc.

Under the proposed agreement, the city will pay approximately

$55 million in land-acquisition .and infrastructure costs, while the -

$100 million construction cosl will be paid by Arcna 2000, a privale
group headed by developer Ron Hahn.

San Diego previously landed an NBA franchise when the Buffalo
Braves moved there in the late 19708, llowever, the téam —
renamed the Clippers — moved to [os Angeles after only a few
years in San Diego.

Feds Officially Relinguish Gnatcatcher

At a coremony in Carlsbad, Interior Sécrctary Bruce Babbitt offi-
cially turned over the fate of the California Gnatcatcher to stato and
local officials participating in the Natural Gommunity Consorvation
Planning process.

The gnalcatcher has boen listed as a threatened species under
the federal FEndangered Species Aot — 4 designation that would
ordinarily prevent any constiuction on thé bird's habitat. However,
last year the Interior Department issued a special rule permitting
some construction on gnateatcher land for landowners participating

in the state’s NCCP process. Under the NCCP’s provisional guide-
lines, no more than 5% of the land in each of 12 sub-regional areas
in Orange, Riverside, and San Diego counties may be developed.

In finalizing the federal rule, Babbitt said the NCCP would be
“admittedly ... a long and complicated and sometimes frustrating
process.” But, he said: “The alternatives are all worse,”

Schools Block Passage of San Jose General Plan

A consoertium of six school districts has persuaded the San Jose
City Gouncil to withdraw approval of its new gencral plan.

The general plan is considered innovative because it seeks to
accommodate 52,000 new housing units in the next 20 years — all
in “infill” sites within the ¢ity’s existing developed areas, especially
along the city’s emerging lisht-rail transit lines. (CP&DR, September
1993)

Yet this same strategy will cause problems for school districts,
hecause small, high-density projects will provide fewer develop-
ment fees and fewer school sites, The strategy will also cause a dis-
proportionate impact for San Jose Unified School District because
the rail line is located almost entirely within that schocl district’s
borders.

The city council appreved the general plan as scheduted on
December 14, However, the council agreed to withdraw approval
later that week after fearing that the schools would challenge the
adequacy of the ptan's envirenmental analysis.

Prigr to the general plan action, the city had already cstablished
a school impacts task force to look into the issue.

Windsor Extends Housing Moratorium

The Senoma County city of Windsor has approved an extension
of the moratorium on new housing originatly imposed in 1989,

The city incorporated ast year and is now preparing its first
general plan. The moratoriom was originally imposed by Sonoma
Counly when the area ran out of sewer capacity. Some 300 building
permits were issued in 1993, By contrast, building permits totaled
more than 1,000 in the year before the moratorinm was imposec,

However, the city continucs to see houses built because devel-
opers have more than 900 outstanding entitlements, and some

"~ developers continue to seck exemptions. The city has already

approved some 250 units in exemptions and now a 64-unit senior
complex is seeking another exemption,

CENTRAL VALLEY

State to Buy Reservoir Land

The stale Department of Water Resources is moving forward
wilth the purchase ol a 1,700-acre catlle ranch in Merced County,
even though the proposed L,os Banos Grandes Reservoir may never
be built,

DWR is planping to construct a 12,000-acre reservoir in the
vicinity, just south of the San Luis Reservoir near o3 Banos. How-
ever, the cattle ranch is home to California’s largest remaining
stand of valley sycamore trees and therefore is prized by land con-
servation officials. The American Land Congervancy is pursuing
ownership of the property. Furlhermore, waler conservationists are
opposcd to construction ol the Los Banos dam.

DWR was expected Lo buy the land for $1.7 million in order to
keep its options open. 4
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(tay Ranch Approved by Chu

By Morris Newman

The 23,000-acre Otay Ranch new town in south San Diego Coun-
ty has won approval from both the San Diego Board of Supervisors
and the Chula Vista City Council. The supervisors approved the pro-
ject, 4-1, while the Chula Vista council vote was unanimous. Persis-
tent concerns about gnatcatcher habitat, however, may. still scale
back the project, Otay Ranch will be developed by the Baldwin Co.,
which bought the land for $150 million in 1988.

The Otay Ranch process was notable for a high degree of coopera-
tion among different jarisdictions, particularly between San Dicgo
County and Chula Vista. In contrast to some other new town proposals
in the state, San Diego County officials invited Chula Vista to partici-
pate in the planning process at its start four years ago, even though
the project is not within the cily's sphere of influence. i

“The: developer recognized that (Chula Vista) would be impacted
by any development on Otay Ranch,” said planner Anthony Lettieri
of Lettieri & McIntyre, who served as general manager of the pro-
ject for city and county. He added that the planning process was
"unigque” in that the city and county decided heforchand not to “land
grab” or compele for sole control of the project. Added Duane
Bazrel, senior planner for Chula Vista, “We realized it was to both
our henefits that we did not let the property owner play one agency
against the other,” Instead, the two jurisdictions bave been working
jointly to decide which areas wili be annexed to Chula Vista and
which entity will provide a variety of public services. -

The project .calls for about 27,000 residential units, of which
21,000 will be clustered in the project’s western portion, a 9,500~
acre area. A 342-acre “Eastern Urban Center” is to be the regional
commercial center, where 6 million square feet of office, industrial
and retail space can be built, About 11,000 acres ave to be left as
permanent open space.

Planned along “neo-traditional” lines, the Otay Ranch master
plau envisions 11 “villages,” each with its own village center. Four

a Vista and an Diego County

of the villages on the western end of the project will include transit
stations. Chula Vista plans to provide bus transit in the area, while
the county light-rail system is expected to extend south to Otay
Ranch in the next 15 years. (The county’'s Metropolitan Transit
Development Board has adopted light-rail alignments that closely

follow the 805 Freeway and State Route 54, but has not acquired

the land.) Caltrans plans to build State Route 125 through the area,
either as a state project or a private toll road. .

The most difficult environmental issues involved the areas
iminediately south and east of Otay Lake, a man-made reservoir in
a wooded area, which has been envisioned as a high-end residential
neighborhood with 561 houses on 773 acres of gnatcatcher habitat.
Eventually, the developers agreed to scale back the development.
Development in this area may be further scaled back or even halted
altogether, as the developer is obliged to respond to recommenda-
tions of two related environmenial negotiations, the City of San
Diego’s Multiple Species Conservation Plan and the state’s Natural
Communities Conservation Plan.

Currently, a local environmental group called Chapazral Greens
is suing the project, charging inadegnacics in the EIR's mitigation
measures. Despite thal lawsuit, consultant Lettieri observed that
Otay Ranch’s planning was less contentious than comparable pro-
jects in other areas, particularly in affluent north San Diego County,
“The South Bay portion of the county is not the same (as the north)
sconomically,” Lettieri said. “The -area has two jails and Tijuana
sewage is flooding over, so the population is not as concerned
about development issues as in north county. Most of the com-
ments from local residents were, when does (the project) start?” As
a planning consultant, he addul “‘I'm nol used to those kinds of
comments,”

"l Contacts: ;

Anthony Lefttieri, Lettieri & Mclntyre (619) 238-4241.

Duane Bazzel, senior planner, City of Chula Vista, (619) 691- 5031

William Healy, San Diego County, (619) 694-2968,

oacramento, foothil General Plans in Flug

Continned from page 1

such. as south Sutter County.

Virtually all the general plans have been in progress for several
vears, So far, only Sacramento County. has actually approved its
new plan, Aftor a four-year process, the Board of Supervisors voted
3-0 in favor of the plan in carly December. Ironically, one supcrvi-
sor who holped craft the plan — Toby Johnson — participated in
the voling. One supervisor was ill and did not attend the final meel-
ing, while another — Grantland Johnson — recently left the board
to accept a position with the Clinton Administration. The other two
votes in favor of the plan were cast by new board members.

The Sacramento plan was characterized by debate over the
“transit-oriented development” concept first drafted by Peter
Jalthorpe, the San Frangisco architect who has designed several
pedestrian- and trapsit-oriented development projects in Northern
California. The final version contained a watered-down proposal
permitting transit-oriented development.

Perhaps more important, howeyer, was the decision by the
Sacramento supervisors to change the growth boundaries first pro-
posed by the staff and consultants, Originally, the plan called for
ooncentrating most new growth in the northern and southern sec-

tions of the county. However, according to Counly Planner Robert
Sherry, the board ran inte growth resistance in Rio Linda, an unin-
corporated area in the north, and expressed concern about preserv-
ing dairy farming in the southern part of the county. Expected
growth in those areas was scaled down, while new growilh areas
were added in the eastern part of the county.

The counly's 20-year plan would add some 400,000 new resi-
dents. More than 600,000 people currenlly live in unincorporated
Sacramento County — some two-thirds of the county’s population.

Placer County

Located north of the Sacramento County line and str eLchmg
northeast to encompass part of Lake Tahoe, Placer County lies in
the path of metropolilan Sacramento’s growth. Few in the county
dispute that Placer will receive lots of development pressure, How-
ever, thié quostion of where and how to manage that growth has bit-
torly divided public officials in the county.

Most of Placer’s growth is cxpecled Lo come in the southwestern
portion of the county, adjacent to Sacramento, where the incorpo-
raled cities of Roseviile, Rocklin, and Loomis are growing quickly.
Roseville, for example, has a current population of about 53,000
but has a general plan Continued on page 4
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Sacramento, Koot

;Jipacity of close to 100,000 and is contemplating an increase to
0,000.

Last year, the Placer County Board of Supervisors voted 3-2 to
include four large new development projects in the general plan. All
are in the southwestern portion of the county, but all are outside
the spheres of influ- -
ence of the three dities.

The move was led by
board Chairman Phil

Continued from page 8

Ozenick,. a former Yuba
Roseville mayor. _
Ozenick claimed that  Maryite County

city residents in <
Roseville don't want
the city te grow beyond
100,000,

The four develop-
ment projects — called
out in the draft gencral
plan as “growth areas”
— ATe:

- = Bickford Ranch, a
2,000-acre project
north of Loomis that
would include 2,500
dwelling units.

» Placer Villages, a
6,000-acre area thai
would include 15,000
dwelling units and
more than 700 acres of
commercial and indus-
trial development. This
project borders the
Sutter County line and
therefore abuts the
massive proposcd
developmenps in south
Sutter County. _

+ Stanford Ranch
West, a 2,400-acre
arca north of Roseville
that could accommo-
date more than 8,000 d
dwelling units, T

= Dry Creek, a ' .
5,000-acre tract located east of Roseville that could accommodate
14,000 dwelling units. '

Ozenick defends these projects as poicntially self-contained
“new towns” that would provide a- politically pepular alternative to
continued growth of Roseville, Roseville, however, has criticized the
county's planning as duplicativé. “If you look at what Rocklin’s
doing and what Lincoln is doing and what we're doing, we can han-
dle all the growth for the next 20 years,” said Roseville’s Steve Dil-
lon. He said the need to huild infrastracvure from scratch in-the
growth areas calls the financial viability of the projects into gques-
tion. i :

On top of cverything else, citizen activists in Placer County —
aided by brand-new supervisor Rex Bloomfield-— are drafting an
initiative that would require general plan amendmenls to be

Stanford Ranch
South Suatter

Counly General
Tan Amendment

\

Yolo

‘ | ' Placer
Count'y Vll!agcsf /
The Villages
ai, Dry Croek

Dy Creck
Gemmunity 1lan

)

Sheridan Community Plan

City of Sacramnento

(General Plans n Flix

voters as well.

The general plan is currently before the Placer Gounty Planning
Commission and js expected to move to the Board of Suporvisors

for a vote next spring,

Nevada County

Located north of Placer County, Nevada County is also undergo-

Nevada
County

Placer County

City of
Lingoln

I'hes Heritage . Cool
Bickford Ranch o Pﬁgb/ﬂill

City of’
Auburn

19

lown of Loomis

El Dorado
County

Sacramemto
- County

N = Major Development Proposals

Sources:

Placer County Planning Dept.
Sutter County General Plan
Sacramento County General Plan
El Dorado County General Plan

Yuba County

ing a general plan revi-
sion that has raised
questions ahout the
conflict between main-
taining a rural crviron-
ment and allowing

" property owners to

build what existing
zoning would permit.

The plan would per-
mit a doubling of Neva-
da County’s population
to approximately
170,000 people,
According to counly
Planner Sharon Boivin,
the existing general
plan permits a buildout
of 200,000 people, but
cnvironmental eon-
strdints would prohibit
the county from over
reaching that level.

Boivin said the
county is secking to
maintain existing zon-
ing — including 40-
acre lots — in the
county’s rural forest
areas, while permitting
denser development
near its existing cities,
such as Nevada City
and Grass Valley.

The environmental
impact will be prepared
over the next few
months and Nevada
County is expected to
approve the new gener-
al plan in late 1994,

Located north of Sacramento and immediately west of Nevada
County, Yuba Gounty is also contemplating a gencral plan rovision
that ‘would permit the county’s population to double.

The proposed general plan would permit an increase in coanty
population from 62,000 to 188,000 in 20 years, though county plan-
ning officials say their goal is a population of 133,000. The county
board is cxpected to adopt the plan sometime in 1994, 0

M Contacts:

Robert Sherry, Sacramenta County Planning Department,

(918) 440-6141.

Phil Qzenick, Placer County Board of Supervisors, (916) 783-9891.
Fred Yeager, Placer County Planning Director, (816) 889-7470.

approved by a supermajority of the Board of Supcrvisors and by the

Sharon Boivin, Nevada County Planning Department, (916) 265-1440.
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Napa County Agricutiural Measure Upheld

General Plans May Be Amended
By Initiative, Appellate Court Rules

Restating a point made in several previ-
ous appellate cases, the First District Gourt
of Appeal has ruled in a case from Napa
County that general plans may be amended
by initiative. However, the case is likely to
he appealed to the Califernia Supreme
Court, which has never ruled directly on
the gencral plan-initiative point.

The appellate ruling upheld the validity
of Measure J, an agricultural preservation
initiative approved by Napa County volers
in 1990. The measure was attacked in
court by the Building Industry Association
of Northern Galifornia and several Napa
County landowners.

The Napa case is the latest in a scries of
cases dating hack to the mid-1980s that
address the relationship between general
plans and bhallot measures — two legal
tools thal are subject to vastly different
requirements and procedurcs. General
plans have many process reduiremcnts.
They also must be internally consistent and
consistent with a community’'s other plan-
ning documents. By contrast, the power of
citiven initiative and refercndum is often
interpreted by California courts as permit-
ting citizens unfettered access to the bal-
lot. Thus, somse lawyers argue that gencral
plans, as a state statutory scheme, should
take precedence over local initiative and
referendum powers, while others argue
that acoess to the logal ballot is a funda-
mental right that cannot be impaired by
stale statutes.

Theugh the California Supreme Gourt
has heard several cases dealing with thesc
broad igsues, the cowrt has never issued a
definitive ruling on the iniliative question,
although in Yost v. Thomas, 36 Cal.3d 561

(1984), the court ruled that an amendment -

to a gencral plan is subject to referendum.
The court appeared to have the opportunily
Lo answer the initiative question in Lesher
Communications Ine. v. Gity of Walnut
Creek, 52 Cal.3d 531 (1990), which
involved a challenge to a Walnut Creek ini-

tiative that affected the general plan. How-
ever, the court uled that the initiative was
a xoning ordinance, not a general plan
amendment. (The court ruled the zoning
ordinance invalid because it was inconsis-
tent with tho existing general plan.)

Indeed, the Supreme Gourt deliberately
left the door open in Lesher by mentioning
in a footnote that it had never dealt with
the initiative/gencral plan question.

At least two Courts of Appeal have
ruled that a gencral plan may be amended
by initiative, most recently in a Stanisiaus
GCounty case, Save Slanislaus Area Farm
Fconomy v. Board of Supervisors, 13
Cal.App.4th 141 (1993). Nevertheless, the
Napa -County builders challenged Mcasure
J by arguing that general plans cannot be
amended by initiative — “challenging a set-
tled assumption in California case law,” in
the words of the appellate court.

Measure J reaffirmed several agricultur-
al preservation policies of the county and
made any change in those policies — or in
agricultural land-use designations — sub-
ject to a futare vote. The initiative received
more than 63% of the vote. Napa County
Superior Gourt Judge Herbert W. Walker
upheld the validity of Measure J.

On appeal, Division | of the First Dis-
trict was not receplive 1o the builders’
arguments at all, Al the beginning of a
lengthy decision, Justice William Newsom
indicated that he saw no reason to distin-
guish between initiatives and referenda in
their relationship to general plans. Howev-
er, recognizing that the Supreme Court did
leave the door open in the Lesher case, he
revisited the merits of the issue before rul-
ing in favor of Napa County.

Noting that issues of staiewide concern
are not subject to local initiative and refer-
¢ndum when they are delegated to local
government, Newsom devoted much of his
opinion to the question of whether the gen-
eral plan is a matter of statewide concern,

“Although the gencral plan has tradi-
tionally been regarded as a matter of local
concern, closer examination discloses that
it affects a mixture of stalewide and local

concerns, with a core of local concerns in
certain areas and dominant statewide con-
cerns in others,” Newsom wrote, “Under
these complex circumstances, the distinc-
tion hetween local and statewide concerns
offers no clear guide to legislative intent.”

Relying heavily on the Yost case, howey-
er, Newsom concluded that the Napa Coun-
ty situation should follow “a frequently
expressed concern (in the case law) to
safeguard the constitutional right of initia-
tive.” The builders had argued that two
gpecific provisions in the state planning
law which give a local “legislative body”
express power to adopt and amend a gen-
eral plan (Govt Code §65856 and §65858)
does not constitute a delegation of authori-
ty specifically to the governing hody of a
local government that is not subject to ini-
tiative and referendum, Newsam did note
that housing elements arc subject to a sep-
arate legislative scheme with a clear
statewide intent. Bat he noted that the Leg-
iglature has frequently rejected proposals
for statewide planning goals, Bul the appel-
late court declined to address the quostion
of whether housing elements are subject to
initiative and referendum, saying Measurc
J did not address housing issues,

The couri also rejected the builders’
arguament thal Measure J interfered with
the board of supcrvisors’ “duty to amend
the gencral plan” as laid out in the Govern-
ment Code, especially §656358. The court
noted that Measure J permits the supervi-
sors to amend the agricultural sections of
the general plan under certain circum-
stances and also is in etfect for 30 years
only. Furthermore, Newsom wrote, the
Government Code “does not confer on the
board of supervisers power 10 amond the
general plan bul rather provides proce-
durcs for the exercise of this power ...
Although local planning clearly touches on
some areas of state interest, it is clearly
also an attribute of the police power; cities
and counties could prepare and amend
land usc plans in the absence of statutory
authorization.” 3

M The Case: .

DeVita v. Napa County, No. A059428, 63

Daity Journal D.A.R. 16022 (December 20,

19938)

B The Lawyers:

For DeVita et al; Mark Armstrong, Gagen

McCoy McMahon & Armstrong, {510) 837-

0b85.

For Napa County: Robert Westmeyer,

County Counsel, {707) 253-4521.
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Future Use Must Be Considered
In Value, Supreme Court Says

In a 4-3 ruling, the California Supreme
Court has ruled that the future value of a
landowner’'s entire property may be includ-
ed in eminent domain valuation even when
a government agency is condemning only
part of the property.

In affirming a ruling from the Fourth
District Court of Appeal in San Diego, Jus-
tice Kdward Panelli wrote: “Our recognition
that the present value of property may
reflect its development polential is nothing
more than an acknowledgement of the
realities of the marketplace....[Clontiguous
properties held in common ownership but
devoted 1o scparate uses may nevertheless
be valued by the market for an integrated
use.”

In an angry dissent, Justice Stanley
Mosk sald landowners are not entitted to
compensation “on the basis of nothing
more than a dream of a business plan,
regardless of the use to which the land
itself has been put or any actual damage to
the owner’s use and enjoyment of the
land.” He was joined.in dissent by Justices
Joyce Kennard and Armand Arabian.

The case involved the City of San
Diego’s attempt to take three of five lots on
San Ysidro Boulevard owned by Fritz and
Betty Ncumann. The city’s desire to take
some lots and not others presented com-
plications for the Neumanns, because nei-
ther of the two remaining lots had indepen-
dent access to San Ysidro Boulevard.

At trial the Neumanns attempted to
introduce evidence that-they would incur
“severance damages” on their remaining
property. San Diego Superior Court: Judge
Robert- J. O’'Neill would not permit the evi-
dence to be introduced, mling that legally
separate lots could be considered together
only if there was currently a unity of use.
But the appellate court overturned him,
(CPEDR, October 1992), as did the majority
of the Supreme Court.

In reaching a decision, Justice Panelli
reviewed more than 100 years of cases at
length and concluded that “a split of
authority exists” on the issuc. He ruled that
damages should be based on “the govern-
ment’s impairment of the integrity of his
property, as reflected in the diminution in
value of what remains after the taking.” In
the Newmanns’ case, he said, the property
as a whole held potential for developiment
as a shopping center. “The property that
remains [after the condemnation] siill has
potential for development as a shopping
center,” he wrote, “but may fcteh less in
the market because it is less advanta-

geously configured than it was before the
taking.”

Laying down a standard for future
courts to follow, Panelli wrote; “We ... hold
that if a landowner éstablishes that there is
a reasonable probability his contiguous
commonly owned lots are or will be avail-
able for development or use as an integrat-
ed economic unit in the reasonably fore-
secable futore, all of the separate lots may
be considered as a larger parcel for the
purposes of awarding severance damages.”

However, Panelll and his colleagues on
the majority did not give property owners
the unfettered right Lo seek compensation
in such situations. Panelli's opinion repcats
scveral times that to qualify for such com-
pensation, a landowner “must also demon-
strate that his intended use is reasonably
probable in the reasonably foreseeable
future,” and indicated that this standard
must be met, by considering:

» Evidence of existing uses of the prop-
orey. '

» The time and expense neccssary lor
termination of existing uses,

* Physical adaptability of the property
for use as an integrated whole.

+ Existing and proposed zoning.

+ Local markel conditions.

* Local “regulatory climate”,

* Property owners plans for develop-
ment.

In his dissent, Mosk disagreed that case
law was divided on the issue and wrote
flatly; “California law securely establishes
that present unity of use is a prerequisite
to any claim of entitlement to scverance
damages.” Quoting from People v. Ocean
Shore Railread, 32 Gal.2d 406 (1948),
Mosk wrote:; *‘[Tlhe mere fact that there is
a possible or prospective use of separate
property as 4 unit, or that they are suscep-
tible to a common vse, will not justify the
allowance of severance damages.” That has
been the law for more than four decades.”

Mosk wrote a separate section in his
dissent warning of policy implications for
government agencies, “[I'Nhc majority
retain no methed of distinguishing between
partial takings that destroy integrity from
partial takings thal do not,” he wrote.
“Instead, they have Lransformed severance
damages inlo a eash cow for landowners
who happen 1o have a portion of their land
taken by eminent domain....The public
interest in orderly development of infras-
tructure at a reasonahle cost should not be
held hostage to exorbitant claims of
landowners who want gnaranteed profit
hut none of the risk of private land owner-
ship.” 11

B The Case:

City of San Diego v. Neuman, No,

5029018, 93 Daily Journal D.A.R, 16148

(December 22, 1993),

M The Lawyers:

For the city: Leslie J. Girard, Deputy City
Attorney, (619) 533-4700,

For the Neumanns: Roscoe D. Keagy,
Asaro & Keagy, (619) 297-3170.

REDEN ELOPVIENT

Use of Redevelopment Funds
For (verpass Not Acceptable

The City of Lancaster cannot use rede-
velopment housing money to pay for con-
struction of a railroad overpass, the Sec-
ond District Court of Appeal has ruled.

“There is nothing to suggest this entire
plan is anything more than a scheme to
divert restricted housing funds to the city
to pay for the construction of the overpass-
es,” wrole Justice Miriam A. Vogel for Divi-
sion One of the Sccond District.

The appellate Tuling is the latest skir-
mish in a long-running battle over Lancast-
er’s usc¢ of the redevelopment funds. The
city claims that the overpass will open up a
new area for development and some
alfordable housing will be constructed as a
result. But the appellate court concluded
that the city had cstablished no provable
relationship between construction of the
overpass and construction of affordable
housing.

Under redevelopment law, most rede-
velopment project areas must set aside
20% of Lheir property-tax increment for
low- and moderate-income housing, Tn
1991, Lancaster ¢stablished a clever mech-
anism to usc some of these funds to pay
for two railroad overpasses cstimated to
cost $24 million.

All residential developers in Lancaster
must pay traffic impact fees, or TIFs. Under
the mechanism, the Lancaster Redevelop-
ment Agency purchased $24 million worth
of “TII" offsets” from the city, which the city
then planned to use to build the overpass-
es. The funds came from a $30 million
bond issue secured by the 20% housing
setaside, ' :

Subscquently, any residential developer
in the area served by the overpasses would
be granted a waiver of 90% of the traffic
fee — approximately $1,000 per unit — in
exchange for seiling aside 12.5% of its sin-
gle-family units and 13.6% of its multi-fam-
ily units for affordable housing. In an
example used by the court, a residential
developer building 200 single-family units
and 1,000 multi-family units would be sub-
ject to $1.1 million in traffic foes. However,
by participating in the city's low-income
housing program, that same developer
could pay only $110,000 in Lratfic fees if 25
single-Tamily units and 135 multi-family
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units were set aside for low- and moder-
ate-income housing,

However, participation in the low-
income housing program would be volun-
tary, not mandatory. Non-participating
developers would pay the normal traffic
fees, 90% of which would be sent back to
the redevelopment agency as reimburse-
ment. In essence, the redevelopment agen-
cy would “play banker” for the city's over-
pass project, Bul the city may or may 1ot
obtain more affordable housing, depending
on whether individual developers choose to
participate in the program.

Lancaster resident Dolores Dibley sued,
represented by Kane Ballmer & Berkman,
the prominent redevelopment law firm in
Los, Angeles. Noting that the area in ques-
tion is currently designated for business
park development, Dibley argued that the
scheme amounted to an iliegal diversion of
redevelopment housing money to serve
business interests. Los Angeles Superior
Court Judge David M. Schacter ruled in
favor of Lancaster, saying that the area
would not he developed at all without the
overpasses. “[Tlhe problem is that if we
follow [Dibley's| thinking literally, we would
he building low-income houses in areas 1o
one could get to,” he said.

However, the appellate court, (Division 1
of the Second District) overturned Schac-
ter's decision, especially faulting Lancaster
for failing to create a convinecing nexus
between the overpass projoct and thoe
affordable housing requirement.

“Although-it may be truc, as the Agency
claims, that the area to be accessed by the
overpasses ‘has a full build-out potential of
45,000 housing units,” there i3 no evidence
in the record to show that this potential
will be fulfilled,” wrote Vogel. “The only
development presently contemplated is a
business park comprised of cominercial
and industrial buildings with no residential
component. We can find ne plans, propos-
als, or any hint at all of new housing,
affordable or market priced. urc specula-
tion (which is all there is) is not enough
because it does not show that the program
is ‘one ‘which resulls’ in new affordable
hounsing.”

Writing bluntly, Vogel concluded: “The
{affordable housing program| is no more
than an illnsory promise by the city that, ‘it
you give us the money to build our over-
passes now, then maybe, at some point in
the future, there might be a developer who
chooses to participate and agrees 10 ¢on-
struct affordable housing.” Politely stated,
that is not enough.” O Co

B The Case:

Lancaster Redevelopment Agency v. Dibley,

No. BO71317, 93 Daily Journal D.A.R.

16081 {December 20, 1993}

M The Lawyers:
For Lancaster Redevelopment Agency:

David R. McEwen and David H. Mann,
Stradling Yocca Carlson & Rauth,

(714) 725-4000.

For Dolores Dibley: Murray O. Kane, Kane
Ballmer & Berkman, {213) 617-0480.

ANTIERUST Ivie s m

Plaintiffs in Shopping Center Case
Are Immune From Antitrust Violations

Real estate investors who bankrolled an
cnvironmental lawsuit against a proposed
shopping center are inunune from liability
under federal antitrust law, the Ninth U.5.
Circuit Court of Appeals has ruled.

The case involved an attempt by Liberty
Lake Investments Inc. to sell property near
Spokane, Washington, to a developer for a
shopping center. Opponents appealed the
action to the Spokane Board of County
Commissioners and subsequently filed a
lawsuit in Washington state court, Bolh
actions claimed that an environmental
impact statement should have been pre-
pared under Washington's State Environ-
mental Protection Act (SEPA) a law similar
to California’s CROA.

Plaintiffs in the case were various busi-
ness people in Spokane, including a down-
town tavern called West 514 Inc., but they
were paid for by Harry F. Magnuson, whose
holdings include an existing shopping cen-
ter in Spokane. '

Subscquently, Tiberty Lake sued Mag-
nuson and the other plaintills, claiming
that the West 514 litigation in stake court
was a sham and therefore its plaintiffs are
not granted the usual immunity from feder-
al antitrust law, The sham exception is part
ol the so-called Noerr-Pennington dootring
in federal court. (The docirine takes its
name from Eastern R.R. Presidents Confer-
ence v. Noerr Motor Freight Inc., 365 U.S.
127 (1961), which rceognized that
attempls to influcnce government action
may sometimes be a mere sham to cover
an attempt to dircetly interfere with a com-
petitor’s business relationships.) -

But the Ninth Circoit ruled that Liberty
Lake couldn’t meet the two-pari test for
sham litigation recently laid out by the 1.5,
Supreme Court in the recent Columbia Pic-
tures Industries Inc. v. Professional Real
Estate Investors Inc., 113 S.CL. 1920.

In that case, the Supreme Court ruled
that to qualify as a sham, a lawsuit “muost
be objectively baseless” and the court musy
focus on the question of whether the base-
less lawsuit conceals an attempt to use
governmental processos, rather than the
outcomo of those processes, as an anti-
competitive weapon. The case involved a
hotel chain sued for copyright infringement

by Columbia Pictures after it sought to
enter the video rental business.

The Ninth Gircuit ruled that the West
514 litigation did not meet either portion of
the test, On the question of baseless litiga-
tion, Liberty Lake had argued that the West
514 plaintiffs lacked standing because they
were concerned with econoniic, not envi-
ronmenlal, interests, And second, Liberty
Lake argued that the suit was baseless
beeause West 514 lost at every stage in the
process. To refute both claims, the Ninth
Circuit turned to action in the Washington
state courts. First, the Washington superior
court actually ruled that West 514 did have
standing. And second, though the Washing-
ton. appellate court ruled against West 514,
the Ninth Circuit noted that this decision
was made not because the lawsuit was
baseless but because the appellate court
concluded that an EIS must be prepared
when environmental harm is “probable,”
not merely “possible.”

Liberty Lake also argued that Magnu-
so1L, the real estate investor, had solicited
straw plaintiffs who were not really con-
nected with the litigation. The Ninth Gircuit
rejected this argument by noting that in the
declaration of plaintiff Darlene Compton
— which Liberty Lake relicd on heavily —
Compton stated that she willingty agreed o
become a plaintiff because of sincere con-
cerns about environmental issues, “Noth-
ing in the record indicales the remaining
West 514 plaintiffs were unwilling partici-
pants in the litigation,” the court wrote.
“...Liberty Lake's evidence at most goes to
Magnuson's motivation, which we are pre-
clnded from examining,” & '

M The Case:

Liberty Lake Investments Inc. v. Harry F.

Magnuson, No. 92-35300, 93 Daily Journal

D.A.R. 15959 {December 17, 1993).

M The Lawyers:

For Liberty Lake: Earle J. Hereford Jr,, Culp

Guterson & Grader, Seaitle, {206) 624-

7141.

For Magruson: Leslie R. Weatherhead,

Witherspoon Kelley Davenport & Toole,

Spokane, (509) 624-5265.

CEOA

Dock Construction Doesn't Require
EIR, Appellate Court Rules

In an wipublished opinion, the 1irst Dis-
trict Gourt of Appeal has ruled that Marin
Jounty did not act improperly in preparing
a mitigated negative declaration, rather
than an environmental impact report, for
nine individual boat docks. The appellate
gourt reversed a Marin County Supcrior
Court judge, who concluded that an EIR




should have been prepared,

The.opinion is notahie because of the
appellate court’s decision to apply the
“substantial evidence” test, rather than the
“fair argument” Lest, to the question of
whether an EIR should have been pre-
pared. In Friends of B Street v, City of Hay-
ward, 106 Cal.App.3d 988 (1980}, the
Court of Appeal laid out a liberal test for
determining when an EIR should he pre-
pared — whenever “it can he fairly argued
on the basis of substantial evidence that
the project may have significant environ-
mental impact.”

However, in the unpublished opinion
from Marin County, Division 2 of the First
District Court, of Appeal that the Friends of
B Street test should not be used because
construction of the docks had heen €on-
templated in an earlier master plan for
which an EIR had been prepared.

The case involved construction of nine
hoat docks at Strawberry Spit in Richard-
son Bay, a northern arm of the San Fran-
clseo Bay. The spit was created by dredg-
Ing activity in the late 1950s and carly “60s.
It is adjacent to the Sair Works Canal.
Beginning in the 1970s, harbor seals began
tsing the spit as 4 “haul-out” site, A mostly
submerged portion of the area is leased by
the National Audubon Society as a wildlife
sanciuary and nature center,

Development of Strawberry Spit hegan

In the early 1980s, when county supervi-
Sors approved a master plan and a devei-
opment plan. A full-environmental impact
report was prepared at that time, which
caused. considerabie changes to the pro-
posed development. The project was
redticed from 96 condominiums and 9 gin-
gle-Tamily lots, throughout the Spit, to 62
single-family lots on the southern halt of
the spit, while the northein hall of the spit
would become a wildlife refuge to henefit
the seals, among other species. The origi-
hal plan had called for throe navigational
ouls in the spit but the final called for only
one cut that would separate the developed
part of the spit from the wildlife refuge,

In 1989, the county approved a dredg-
Ing permit for Western Dock Enterprises in
the: vicinity, At the same time, WD appliexd
for 4 design review waiver to construct
boal docks on nine waterfront lots. Local
olficials were divided as to whether this
aclion required an onvironmental impact
report. The design review board and the
planning commission called for an EIR,
while the planning department. staff called
for a mitigated negative declaration,

In 1991, the Marin Gounty Board of
Supervisors approved the project with a
Initigated negative declaration, finding that
the cumulative Impacts from construction
and the added boat traffic were nok envi-
ronmentally sisnificant, A varicty of mitiga-
tion measures wore adopted, inoluding pri-
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vale dock use only, construction of docks
only in conjunction with construction of
residences, smaller docks, and improve-
ments to safeguard the seal haul-out
(which the seals had stopped using in 1986
for an unknown reason).

The Audubon Society sutbhsequently
sued, making two claims, First, Audubon
argued thal the county had improperly
“piccemealed” the dredging and the dock
construction, which it said were related
projects, so as to avoid an EIR. And sec-
ond, Audubon said that the mitigated nega-
tive declaration was improper because the
record supported a fair argument of signiti-
cant environmental fmpact — thus meeting
the Friends of B Streot test for preparation
of an EIR. . :

Audubon won al the trial level, where a
Marin County Superior Court judge ordered
the approval of the docks set aside and an
EIR prepared, Meanwhile, the Bay Conser-
vation and Development Commission
issuad a 58-page permit covering both
dock construction and dredging.

The Gourt of Appeal reversed the trial
judge and ruled that the Friends of B Street
test would be inappropriate. “The initig]
study and negative declaration in this casc
wore expressly tiered to the 1982 KIR,
Incorporating that prior study, and with
good reasons. The nine lots were part of
the: 62-lot development plan approved in
1982, and prior review envisioned not only
the waterfront lots but related mitigation,
notably the navigational cut and island
refuge, for seals and othep wildiife,”

The court rejected Anduben’s argument,
that the nine-lot construction project was
dilferent. enough from the 1982 plan to
require a now FIR. “There may well bo sig-
nificant differences or changes hetween g
new project and the scope ol the prior
study, but this does not make tiering
Unavailable,” the court wrote. “The whole
point of tiering is to save time and expense
by identifying such differences and then
determining whether and L0 what extent
they require a further FIR directed specifi-
cally to those differcnees,”

The courl also overturned the trial
fudge’s ruling that the county had improp-
crly piecemealed the dredging project and
the dock construction project to avoid
examination of cumulative impacts,
“Auduhon urges that dredging was delayed
in had [aith in order 1 await approval of
the docks, implying interdependenoe ag to
the lower lagoon dredging,” the court
wrote. “However, there s cvidence to the
contrary. Nelay was cansed in part by the
need Lo ussess the lot owners for a partici-
pating sharc of the costs . as contemplat-
ed in the FIR.” While acknowledging that

the two projects wore “clearly related,” the
court concluded that “thore wds no
improper piecemealing” because “the
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information provided did not preclude
informed decisionmaking and informed
public participation. "
B The Case:
National Audubon Society v. Marin County,
No. A058233. . :

City’s ‘Unwritten Policy’ Can't
Be Imposed on Developer

A Tracy developer does not have to pay
the cost of placing off-site utilities under-
ground, the Third District Court of Appeal
has ruled. The court overtwmed the deci-
sion of San Joaquin County Superior Court
Judge K. Peter Saiers, who ruled that an
off-site underground ordinance was in
effect at the time the developer’s applica-
tion for a vosting tentative map was
deemed complete by the city.

Bright Development o, bought 40
acres of land in Tracy in 1989 and filed a
vesting tentative map application with the
city. Under the Subdivision Map Act (Gov-
ernment Code §6.6498.1—6‘6498.9), devel-
OpETS can seek vested rights for their sub-
division by pursuing a vesting tentative
map. A vesting map “locks in” the city’s
Fequirements al the time the application is
deemed complete,

Tracy accepted Bright’s application as
complete in mid-1989, The subdivision was
subsequontly. approved by the planning
commission, )

In late 1990, the cily amended its
design standards and standard specifica-
tions to require subdividers Lo place off-
site utilities underground at their own
expense. Subsequently, Tracy sought to
impose this requirement on Bright, hat
Bright resisted. Bright paid for the ondep-
grounding process under prolest and sued,

In-court, Tracy argued that the city had
maintained an unwriiten policy since 1981
0 pay for undergrounding of off-site utjlj-
ties. The city pointed to various policies
adopted in 1987 and 1988 requiring under-
ground conduits, though these policies did
not explicitly. discuss off-site utilities, The
city also maintained that in 1989, when the
vesting tentative Inap application was
pending, Bright’s obligation to pay tor
umdergronnd trenches off-site was explioft-
Iy discussed at a public meeting, Based on
those arguments, Saiers ruled in favor of
the city.

On appeal, Brigiht argued that substan-
tial evidence does not exist Lo support
Saiers’ roling, and also argued that Saiers
had impermissibly allowed Tracy to intro-
duce new information into the administra-
tive record.

-
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But the court ruled that Bright should
he pursuing a traditional mandamus pro-
ceeding, not an administrgt}ve mandamus
proceeding — thus requiring a showm_g
that the action was “arbitr-ary.ancl capri- |
cious,” rather than merely showing that E_he
findings were not supported by the admin-
istrative record. Having so ruled, howevey,
the court found that Tracy had acted arbi-
trarily and capriciously.

The court did not buy Tracy’s ar:gument
that a de facto off-site undergmundmg po’lj
icy was in effect at the time of Bright's
application. In essence, the court cu‘nclud-
ed that Tracy's various polmlcs‘ did not
apply to off-site utilities except if a con-
tractor damaged and/or I'em_ovecl utility
lines in the course of its operations.

The couart also rejected _Tr_aoy’s argi-
ment that Bright had safficient npl:me of
the off-site undergrounding requirement
because of discussion at a May 1980 meet-
ing of the Design Review Commissicn. The
court’s review ol the sitnation found that
discussion consisted of one comment by a
Liilities Department employee, who was
responding to a question by.anqthcr
employee, “You're trying to get him po get
PG&E and telephone — and all Lhat, istuﬂ?

undergrounded before he starts v_vork? the
Utilities Department employee said. )

“First,” the court stated, “there is no
indication in the transcript whenllgr the dis-
cussion involved on-site or nff-31§e undf;r-
grounding, Second, even if the dl_L::cussmn.
was about off-site undorgmu.ndmg, thg
comment suggests City is ‘trymg', to gelt
plaintiff to underground utilities. There s
no mention of any exisling ordinapce, poli-
¢y, or standard. Il anything, phe mferencez
suggested by the transcript is that there
was no such ordinance, policy, or standard

en in existence,”

" “The court Tuled in favor of Tracy on yhe

question of adding to the udminisuratlye

record, but this decision didn’t help the city.

at all and may have hurt. - .

The additions t¢ the administrative

record took the form of declaratiqnsl of m‘n.y.

employees, who discussed the city's pqll—

cies, The court’s decision Lurm.ﬁd on the

question of whether the proceed!ng was a

traditional mandamus proceeding or an

administrative mandamuas proceeding.

Both Bright and Tracy proceeded gnder the

assumption that an administrative man-

damus was appropriate. The court, howov-
er, concluded that Bright shoul;i be pursu-

ing a traditional mandamus action, .

Under traditional mandamus, cvidence
outside the administrative record may be
introduced, so the court ruled in favor QE

Tracy on that issue. Having donclso, h_ow—

ever, the court gave the declarations little

_ establish whether the ‘policy’ existed out-

“At best the declarations tend to show no
more than that the declarant city“employ—
ees helieved there was ... an u-n_wmtten'pol-
icy in effect. But the declarations do not

side the minds of these employees.” )
The court also concluded that phe city
may noi apply the policy retroactively to
Bright because the city made no pealtll and
safety finding that would permit it to do so
under the Subdivision Map Act,
M The Case: .
Bright Development Co. v. City of Tracy,
No. C014286 93 Daily Journat D.A.R.
15070 (December 2, 1993).
The Lawyers:

. Fgr Bri;{t. Development: Steven A, Herum,
Neumiller & Beardslee, (209) 948-8200.
_For City of Tracy: Nancy J. Koch, Ferella,

Braun & Martel, (415) 9544400,

TARINGS

Refusal to Rezone School Land
Doesn't Constitute A Taking

The city of Alhambra did not engage in
inverse condemnation when it rezoned two
acres of a Catholic girls school’s property
from multi-family residential to open
space, the Sccond District Court of Appeal

s Tuled. :
hat”Phe appellate courl, concluded that edu-
cational uses are permitted under open
space zoning, meaning Ramona (}cmvent of
the Holy Names could expand its school
onto the two acres, which is currently _us_ud
for a baschall diamond, The court gllspln—
guished the Ramona case from .31m|1a=r
cases by noting that the two acres in ques-
tion are not legally separated. from
Ramona’s entire 19-acre parcel, all of
which is zoned for open space,

Ramona has operated a school on the

Alhambra changed the zoning and gqllerfal
plan designation of all school prpperc}es in
‘the city from multi-family residential to
Il Space. ‘
Opellrll c1;1‘;89 Ramona sought, a tentative tract
map that would divide the parcel in two —
a 17.2-acre parcel for the schopl and a
1.97-acre parcel for the senior citizen pro-
ject. However, the city told Ramon.a ylle
application was incomplcte because I.L was
not accompanied by a development pro-
posal. Subsequently, Wonde_l‘. _s_ought:_c_lty
sponsorship for the senior citizen pI'O]ec_t,
which would have permitted an 88-unit
building. After the council chose_ 1ol to
sponsor the: project, Wonder was fa.ged
with a maximum of b9 units. Wonder with-

Alhambra property since 1889. In 1986,

decided to proceed with the lot-split appli—
cation even though it was not accompanied
by a development applicapion. Subsegue_nt—
ly, the Alhambra Planning Commllsswn
denied the lot split proposal and lre}ected
Ramona’s argument that the lot split SllOlll.d
be “deemed approved” under l;_I}e _Permlt
Streamlining Act because time limits had
pired.
expll{[‘:mbna sued on a variety of grqunds,
including no substantial evidence in t}le
record for the lot-split denial, abuse of fllS—
cretion, a taking of property by r.egul.atlon,
and civil rights violations. The city f{le(.l a
motion for summary judgment, cl.almmg
that the inverse condemnation glalm was
not ripe, the open space zoning did no{t cm—
ate a taking of property, and Ll}at il the
inverse condemnation claim was improper,
the civil rights claim must fail as well. Sup-
sequently, Temporary Judge Hcrber!; Klein
granted summary ]‘udgmcnt for the city and
1na appealed, )
Rar'Il‘he Sé)cpond District Court of Appcz_ﬂ
(Division 3) ruled thal the Ramona qase is
ripe for judicial review. The city contended
that the case was nol ripe because Ramona
has not officially proposed a development
project. The court agreed with Ra.mqngn ‘tllat
bocause the city “has identified defmltnlvcly
the uses it will permit on the property, ' the
ase is ripe. .
Ldbl‘-JI(])\ave[ize]:', the court ruled against
Ramona on the substantive issues. The
court ruled that Ramona had not suffered a
taking of property, even if the two—acre por-
tion of Ramona's parcel is considered sepa-
rately from the cntire 19-acre pal.'ccl-of
which it is still legally a part.“'[‘hq city hag
not zoned the 1.97-acre parcel d1ffurunt_ly
from the rest of the larger parcel....It ls
Ramona, not the City, which seeks to treal
the 1.97-acre portion differently from. the
rest of the parcel.” _ .
The appellate court also rejected
Ramona’s argument that the property had
been taken on the grounds that Ralpona had
been robbed of all cconomically viahle us0
of #ts property. “The open Space zoning
allows various permitted and coqdltlonally
permitted uses on the site, inc]u@mg, Em_)st
particularly, educational in_sl;ituuops, the
court wrote. “Thus, if Ramona_\mshf'ss to
expand its clagsroom facilities, gldd science
laboratorics, or bulld a gymnasium or dor-
mitories, it could do o on the site.” O
M The Case; , .
Ramona Convent of the Holy Names v. City
of Alhambra, No. BO64755, 93 Daily Journal
D.A.R, 16209 (December 22, 1993),
# The Lawyers: )
For Ramona: Roger M. Sullivan and Henry
K. Workman, Sullivan Workman & Dee,
(213) 624-5544.
For Alhambra: Leland C. Dolley, Alhambra

welght — and what weight it gave them
secemed to work against Tracy's argument.

drew its development application. Ramona

City Attorney, (213) 236-0600.
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. imost a year ago, we reported the Construction Industry
4 Research Board's prediction that 1993 would be the year
;% that the homebuilding industry would reverse its four-year
slide.

That forecast will now take its place in the trash heap of erro-
neous projections, another victim of California’s: perplexing

Stephen Svete

construction Follows California Out of Recession

CIRB forecast $5.6 billien of activity in the category that encom-
passes infrastructure and public works, Presently, the adjusted
forecast sees a total of $6 billion in that area, mostly due to rait
transit, port, and prison construction around the state. But this
was not encugh to offset the overall decline in construction,

which totaled $26.6 billior instead of the $29.4 billion forecast a
year ago. The revised total repre-

sents 4 9% drop in all

recession. With its December
report, the CIRB — a statewide
research institute funded by the

Forecasts and Actualities
" Housing Starts

compared against a 5%
cast 4 year ago,

construction industry — reversed.
Instead of heing the turnarcund
year, GIRB now says, 1993 will

become the fifth year of decline
Y 97,400 Housing Starts in 1992

2020022094

— not only for residential devel-
opment, but overall construction

as well,
Rather than 112,000 units

2000000000

112,000 Housing Starts in the 1993 January Forec_ast

-Gonstraction employme

being built — an 18.3% increase
over 1992 — CIRB now eslimates
the final figure will be 85,200, a
12.5% decrease. Final 1993 num-
bers won't be out urtil March. But

200D DD

85,200 ousing Starts in the 1993 December Fstimate

if this forecast holds, it means
that residential construction in

Source: Construction Industry Research Board

took 455,000 workers
$26 hillion of product

California will have dropped to its .
lowest point since. World War 1L And this continued plunge points

to yet another significant chauge in the way California’s ceonomy
works: Real estate dovelopment — and especially homebuilding
— isn't leading the state out of the recession. Tt's following the

ures suggest a drop in construction productivity of nearly 50%.
Why is the conslruction industry not showing any signs of life,
while the rest of the economy seems to be rallying for at least an

anemic rebound? For the answer, one needs to recall the depegu-
lated, free-lending years

rest of the ceonomy.
The continued
plunge in home building
ruils counter to the
trend in home-buying in
the state, which began
to olimb in 1993, It-also
diverges from several
other key cconemic
indicators: corporate
profit taking, unemploy-
ment, and retail salcs

Forecasts and Actualities
Non-Residential Construction

— all which showed : " J

small to moderate 1%-33 E;‘I*IJB 1%.62

improvement over the fdon  bitlion ilion
1992 1993 1993

January December

last year.
Forecast Eistimate

Once again, the opti-

mistic CIRB has fore-
Saurce: Construction ndustry Research Board

Forecasts and Actualities

Heavy Construction money wa

the mid-19

profilable

huilt for

$5.8 $5.57 $6,0
Billion  Billion  Billion
1992 1993 1993

_January December
lForecast Estinate

Source: Construction Incusity Research Board

casted a turnuround in

homebuilding lor 1994.
But this time, CIRB economists edged their bets, saying that the

forecast “assumes continued low mortgage interest rates, and a
modest statewide economic recovery.” The point is clear. Rather
than being a stimulus in the California cconomy, construction 4s
an industry is now merely an aflcr-effect.

Commercial and industrial construction dectined as woll,

Ihough this was lorceasted by CIRB. If there was a bright spot in
building, it was in the “heavy constroction” category. A vear ago,

builders are nervous about building on 1

develop a different set of assumptions before o
casts, O

The latest figures reveal anoth-
er trend in the building industry
that runs counter to other sectors
of the cconemy: ecmployment.

. — declining 19% since the peak
year of 1990. But construction
employment is still very high com-
pared to the go-go years of the
1880s. Ten years ago, it took
366,900 construction workers to
produce a total of $32 hillion in
construction product. Last year, it

of the mid-1980s, when

speculation knew no
- bounds, ¥ast-forward to

find. ourselves with

downsized industries
that leased the office
and industrial space

‘80s. Homebuilders got
ahead of themselves as
well, buying and trading
with land brokers in the
path of suburbia, but
ending up with a seri-
ously overvalued invern-
tory of land. Now these
and that has plummeted

invalue at the same Llime that housing prices are dropping. -

~The gvidence certainly points to a different type of building
industry for California’s [uture: one that no longer leads, but cau-
tously follows. And until the cconomy gathers enongh steam to
absorh the excesses of overdevelopment, the CIRB may need to

building,
gain fore-

nt is down

0 produce
. These fig-

s casy and

90s, and we

but severely

them in the

evcloping fore-
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DEALS

Morris Newman

West Sacramento’s Good Deed Backires

v 0 200d deed goes unpunished” is a favorite saying in our
A family. In the City of West Sacramento, that adage could
i ¥ he expanded to say: No good deed goes unpunished —
by another good deed. In an unusual case, two Mom-and-appie-
pie public agendas — the creation of affordable housing and
the rights of renters — have come into an embarrassing con-
flict. The obvious questions are how such conflict came Lo
occur, and whether there was a way of preventing it. As it turns

out, the city’s apparent geodness may not have been unalloyed. -

The good deeds, in this case, concern the cily’s atiempt to
clean up a notorious Moiel Row near the downtown area, Motel
Row is a fen of drug dealing and prostitution which city officials
very much want to eradicate. And becanse motel rooms are
cheap, Motel Row is, for better or worse, an

seniors only. This portion of the case remains in litigation,
although both sides have been negotiating a settlement, and it
seems unlikely that the case will go to trial.

Robert E. Murphy, the contract city attorney, naturally takes
issue with the suit. His description of the property at issue: “It’'s
a rundown large motel. The owners were in financial difficulty.
There were very high crime statistics coming out of there. The
city also had a desire to provide scnior housing through rede-
velopment. It seemed the best of all worlds to go in there, work
with the owner, and convert it to affordable senior units.”

On the fair-housing issue, he finds the plaintiffs’ arguments
unconvinecing, “The law for years has been for permanent hous-
ing, We don’t view motels as permanent housing.” In fact, per-

manent housing per se would be illegal in the

affordable housing resource, particularly for vory
poor families, who often “bundle” up in groups of
two or three in a single unit.

Two years ago, the city’s rudwelopment agen-
¢y decided to vacate a particularly run-down
motel. They had ab least two worthwhile agendas:
to clean up a public eyesore, and to convert the
191-unit building into atfordable senior housing.
To make this possible, the city required about 180
households ko vacate the premises. Generally,
when landlords or public officials foree people 1o
move, they are required: by state law to pay relo-
cation costs. But in this case, Lhe city apparently

area, Murphy added, because “in a technical
sense, it is an illegal zoning use, not to speak of a
dozen health code and safety code violations.”
Regarding the issue of creating seniors’ housing
in a family complex, “motels are not-housing to
start with, so the various rules (pertaining to relo-
cation) do not apply.” In his view, the squall over
relocalion payments simply “gets in the way of
our doing our jobh.”

This case is difficult because the law is cut
and dried, and a just solution involves something
more like the spirit. of the law than the letter. It is
true that the motels by definition are transient

considered the residents hotel guests, rather than

residents of “permanent housing,” and offered no mlomtlon
assistance. Al thal poini, residentis contacted a poverty law
group, Legal Services of Northern California Inc. -

In July 1991, sentor attorney David Jones went to court.
Jones filed for — and got — a preliminary injonction and a
restraining order to compel the cily to pay relocation costs, In
Jones’ view, the motel residents were entitled to such pay-
ments, since the motel was effectively a permanent home for
many of the resideuts, and that they were unfairly being
deprived of what any other renters would receive. He also
asked the court to compel the city te pay the difference
hetween market-rate rents of their new rental units and 25% of
their income, in conformance with the relocation payment for-
mula specified by state law.

In an cffort to scttle the case, the city offered a compromise
relocation package, in which the city would pay the difference
between the rent and 30% of residents’ income for up t0 one
year. Thal did nol satisty the residents, because state reloca-
tion law requires landlords to pay the diffcrence between the
rent and 25% of tepants’ incomes for up to four years, “Our
clients’ contention is that the city is sceking to circumvent state
relocation statutes to provide full benefits, and tried to come
up instead with a way to move people without following the full
dictates of the law,” Jones said. Shortly afler, Jotes again filed
and won injunctive relief compelling the city to provide the
reduced benefits for up to foar years.

The lawsuit’s second cause of action is a fair-housing issue.
Under state law, redevelopment agencies are harred from
vacating family housing for the purpose of creating units for

housing. But like many technically short-term
rentals such as hotels and RV parks, the motels really have
become housing, and appear lo be one of the few options for
very low-income renters. The city:is right in its desire to clean
up Motel Row, and perhaps equally right to be impatient with
kinds of liberal arguments that would provide good fodder for
Rush Limbaugh,
But something is possibly rotten in the city's do- {,oodor
scheme. The city’s solution to poverty, it appears, is dispersion:

" throw the poor.on the streets and let them scatter. As an urban

strategy, that dates back to the Neanderthal days of urban
renewal — as if mere dispersion solved deep-seated problems
in the community. We have no problems with affordable senior
housing (and a judge may decide its legality in any event) bui
clearly the need here is [or family housing. The best course the
city could have taken would have heen to build or rehab new
housing and to relocate the motel residents into those units;
the city could avoid the “gheltoizing” syndrome by breaking up
the residents into groups of two or three in middle-income
areas, .

Speaking of goed deeds coming into conflict with other good
deeds, one Sacramento observer remarked that the city might
get. into hot water all over again by relocaling motel residents
to newly rehabbed housing, because that would make the city
appear 1o be giving preference to residents who alrcady had
roofs over thetr heads, as opposed to the homeless sleeping
under a bridge. Well, perhaps cities attempting to do good will
take their lumps in any event. But the act of dispersing the poor
in the name of creating affordable housing is one good deed
that shoild not go unponished. 1




