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By Morris Newman

The California
housing market is recov-
-gring, with permit activi-
ty and new construction
both shewing a sharp
upswing from recession-
year levels. The coming
boom is likely to differ,
however, from garlier
housing booms in signifi-

Housig
- cant ways.
Thl‘ou Out First, the trend is
toward development in
. . or near oities, rather
S[atﬂ than farflung suburban
sprawl. And despite the
reliance of many cities
Starner HOH}_GS on developer fees, the
May Mean Fiscal 1pw-end housing market
Problems may end up as a finan-
For Cities cial drain on some cities,
particularly those lacking
long-term infrastructure
plans and/or additienal funding sources to
build new schools.

FFor ¢conomists and economic hoosters,
the housing recovery is good news. The Con-
gtruction Industry Research Board foresees a
15.6% rise in housing permit, activity in 1994,
with a total 97,700 permits “pulled” this year
for both single-family and multi-family
dwelling units, compared to 84,500 units the
previous year. In 1995, CIRB expects a
startling 39.2% jump in permit activity, for a
total of 136,000 units, (These figures still
seem modest, however, compared 1o the 20-
year peak of 314,000 permits in 1986.}

As always, land prices are determining the
geography of the housing market. As it turns
out, the state has an abundance of cntitled
parcels in or near existing cities, and their
low prices will bring home building closer to
citios, where many home buyers would prefer
to buy given the choice,

“It’s a good opportunity to fill in areas that
got jumped over” in the 1980s, said Cary

Lowe, an Irvine-based land-use lawyer who .

until recently was a homebuilder in the Inland
Empire. That “close-in” trend is likely to con-
tinue for years, because of the high nuraber of
affordable, unbuilt lots available to builders.
In boom-and-bust housing maikets like south
Riverside County Continued on page 9

By William Fulton

Local governmenis in CEOA
California spend far more
money on cnvironmental ﬁen U d
impact reports than on Se
general plan revisions,
and communities with : DO
older general plans rely
heavily on EIRs to con- '
Lo survey results com- PlaIm]Hg,
piied by a researcher
from the University of Ilii- SUFVB
nois,

According to the csti-
nois planning professor Reveals
Robert Olshansky, the

duct planning, according
mates calculated by M-

average local Jurisdiction Localities
in California spends With Older
about $160,000 annually  General Plans
on EiRs and only $17,000 Gt Sped More

on general plan revisions.
The survey does not
include the cost of specific plans and other
planning documents. About 85% of the EIR
money comes from developers, while citics
and countics must fool \he bill for general
plan revisions themselves.

“A 1ot of stuff is being done through CEQA
and EIRs that ought to be dene through gen-
eral plans,” said Olshansky, who attended
Berkeley planning school and worked as a
planning consultant in California before mov-
ing to IHinecis. Results of his survey will be
included in a forthcoming book-length review
of CEQA from the California Policy Seminar.

(Olshansky cstimated total cost of EIR
preparation by local governments in Califor-
nia to be between $60 million and $70 million
in 1990, Tho figure might be less now,
becanse according to the State Clearinghouse
the number ol FIRs reported dropped 21%

_from 1990 to 1993. Using Qlshansky’s meth-

ods and his data, CP&EDR estimated that gen-
cral plan revisions cost in the vicinity of $8-
10 million per yoar.

The results cume from a 1991 survey of
planning departments throughout California
and was based on data from 1990. About
70% of all cities and counties in the state
responded to the survey, and citics and coun-
tics with larger populations were more likely
Lo respond. Continued on page 10




Agenoy has. made a novel foray into '; P mf;g
Jocal-planning by hiring private consul- g st
tants to prepare a neo-traditional master

r?g he U.S. Environmental Protection

ning. According to Collins, the alternative
site plain lacked proper drainage. Sares
Regis’s original plan, he claimed, already
“maximized avoidance” of wetlands. Collins

plan for a housing subdivision in Sacra-
mento County. The EPA’s plan is an

said he was also chagrined by the federal

governmenit's apparent willingness to dic-

attempt to maximize open space and pre-
serve wetlands on the location, but has
been criticized by the home builder as an

unwarranted intrusion by Washingion into

tate development densities without regard
to local market conditions. EPA’s proposed
higher densities, he said, “are really infill
densities, but this project is located on the

lecal planning.

The project in question is the 1,200-
acre Sunrise Douglas housing tract, locat-
ed in southeast Sacramento County, near

urban fringe,” where homebuyers expect
lowor densities.
Gollins said his project is in confor-

the junction of the Highway 50 and Sunrise

Boulevard. The developer, Sares-Regis Group, has spent six vears
in an effort to get a general plan amendment to build 7,000 housing
units on the site, at a density-of about seven to eight units per acre.
Sares Regis also planned to leave about one-fourth of the site as
open space, since part of the site is occupied by vernal pools, a sea-
sonat wetland. The developer has applied to the U.S. Army Corps of
Engineers, which has jurisdiction over wetlands, for a so-called
wetlands fill permit under section 404 of the Clean Water Act. EPA
generally reviews such applications, and has veto power.

In the case of Sunrise Douglas, EPA wanted the developer to
consider a very different configuration that would increase the den-
sitics and provide a greater amount of buffer surrounding the ver-
nal pools. Through the Gadmus Group, FPA hired three Northern
Galifornia design lirms — CONGUR of Berkeley, Urban Dynamics of
Citrus Heights, and Acanthus of Sagramento. The EPA-sponsored
site plan proposes depsitios of about 11 units per acre, the majority
of which would have deusities of 156 to 30 units per acre. The EPA
document doubles the open space to 600 acres, and avoids four
more acres of vernal pools than the developer’s original plan.

“This is clearly an issue of tho federal government stepping in
and taking on local planning. I’s a waste of taxpayer dollars,” said
Sares-Regis vice president Randy Collins, who added he believes
EPA has taken an active interest in this case because the fedoral
agencies want to forestall development in this area of Sacramento
County.
~ But federal bureaucrats tell a different story, “Both EPA and
Fish & Wildlife felt it was important enonght” to commission an
extra study, because “this project was opening a whole new area
for development,” said Larry Vinzant, an environmental specialist at
the Corps. Jeff Rosenbloom, -chief of the EPA’s wetland and sedi-
ment management section, observed that “this is a pretty major
permit that we are looking at, affecting a large mmber of vernal
pools of very high value.” EPA took the unusual step of hiring a
design consultant to prepare an alternative plan, Rosenbloom 8aid,
because “we dom’t have a lot of expertise here, and we knew that
the developer is sophisticated and would want sowe guidance on
how to do other options.”

Sares’s Collins said he was not very impresscd by the EPA alter-
native plan. “We found it to be protly weak,” said the developer,
who wrote a critigue of the plan for the Corps, The consulltants, he
added, “made a lot of ussumptions that were erroneous, and they
did not understand the project,” from the perspective of land plan-

mance with the most recent update of the
Sacramento Gounty General Plan, If the

- EPA is concerned about environmental impacts in the seutheast

county, “rthey could have participated a heck of a lot more in the
general plan process,” he said.

But at least one federal official sounded blase about policy mak-
ing, “Iypically, we don’t get involved in the local level of planning,
We don't have a whole lol of time for those sorts of things,” said
‘the Corps’ Vinzant.

Local Briefs

San Diego County supervisors have approved a development
plan for the 3,300-acre Fast Otay Mesa area, effectively opening the
drea near the Mexioo horder for residential and commercial devel-
opment. The vote concludes a three-year planning process that cost
36 landowners $1.3 million. The vote displeased the principal
landowner, Roque De Ia Fuente, who owns 3,000 acres.

He protested a decision by the supervisors to clagsity 479 acres
as environmentally sensitive because of gnatcatcher sightings and
vernal pools. The plan envisions 2,300 acres of industrial develop-
ment, 760 acres of residential development atid 150 acres of com-
mercial development on an area largely lacking in urban infrastruc-
ture. ...

Solano County Board of Supervisors have voted 3-2 to extend
the protections to open space and agriculteral land afforded by
Measure A for anothier 15 years. Originally approved by county vol-
ors in 1984, the initiative protected 400,000 acres of ag land for 10
years. 'The supervisors’ decision has apparently headed off an effort
by local farmers to put Measure A back on the ballot....

Momnterey Gounty Supervisors have rescinded two ordinances,
which had raised a furor among lecal farmers for requiring fees and
limits o1 pumping for water in the Salinas Valley. A third ordinance
requiring meters to measure water flow on all agricultural wells in
the area remains law, but the effective date was pushed back to
February 1995. 'The farmers had taken the unusual step of suing the
county on CEQA grounds, claiming that the ordinances constituted
4 “project” and required an EIR. (CPEDR, July 1994)...,

Placer County Supervisors approved a general plan by 4-1 on
August 16, in the first update of the plan since 1967. The plan delet-
ed two proposed new towns, and reclassified two others, The plan
foresees a population of 400,000, double the courty’s current popu-
lation, by the year 2040. 'The plan has been challengod in cowt by
the: City of Rospvﬂlc a

ORDR

- fornia schools. First came the loss of
I Proposition 1B, the $1 billion state
bond issue, which fell just 35,000 votes
short of passage on the June ballot. Then,
on the last day of the session, the legisla-
ture failed to place a similar bond measure
on the November hallot.

And it keeps getting worse. The state
has a backlog of $2 hillion in school con-
struction projects already approved by the
State Allocation Board. (More than $1 bil- | _
lion of the backlog is located in just four
counties — Los Angeles, Orange, River-

rE; his has not been & good year for Cali-
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the end of the summer, he said, only
$30,000-340,000 had been raised.

Murdoch said an ad hoc group of edu-
cators, builders, and others are working on
a strategy for the future. (ne idea is to
lobby legislators hard between November
and January, when they are not in Sacra-
mento, by showing them specific needs in
their own districts.

At the local level, the absenoe of-a
November ballot measure is expected to be
felt in growing districts throughout the state.
The $1.7-billion state backlog incindes 412
different projects, Individual district back-
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side, and Fresno.) More students are pour-

ing irito the state's schools every day. And the next time the legisla-
ture can feasibly place a school bond measure before voters in
March 1996 — a time the education establishment is likely to be
fighting a school voucher initiative also on the ballot.

All this means that a new state bond 1o deal with $2-biliion-list
won't be an option urtil after the November 1996 election.

The defeat of Proposition 1B in June was the first time that a
state school bond issue had lost since such measnres began
appearing on the ballot in 1982. The loss was a narrow one, per-
haps presaging what happened in the Assembly on August 31. A $2
billion measure failed by one vote to oblain the two-thirds approval
required to place it, on the November ballot, losing 53-21. (The Sen-
ate voted against the bond measure, 20-10, on August 19.)

Rick Simpson, an aide to Democratic Assembly Speaker Willie
Brown, blamed the failure of the Novomber bond issue on Assembly
Republicans. While all 47 Democrats supported the measure, only
six of the Assembly’s 33 Republivans supported it, and two of those
Repubiicans added their yes votes alter it became clear that the
measure would not receive the b4 votes required for passage. The
measnre would have provided $1.5 biltion in construction moeney for
the state’s K-12 schools and $500 million for higher education.

Simpson discounted reports that the bond measure failed in the
Asscmbly because Democrats refused to make a deal with Republi-
cans to get a prison bond measure on the ballot as well. He said the
failure will mean more year-round schools and double sessiens-in
fast-growing arcas. The logs is also cxpected Lo lead to more local
bond measures and more pressure on developers, despite the
$1.72-per-square-toot limit on school facilities contained in the
state School Facdilities Act:

More school districts may also follow the lead of districts in the
San Jose area, which filed suit against San Jose's new genoral plan
recently. (See helow.) Such lawsuils are in keeping with reeent his-
tory, as school districts have sought to use the courts Lo force cities
and countics to require that developers provide more b(‘hOOl con-
struction money.

Even if the bond mesdsore had made it to the November ballot,
there’s 1o guarantee that it would have been approved by the
angry, frustrated California electorate, which rejected $6 billion in
bond issues in June. Barlier school bond campalgns had stressed
that school construction creates jobs, but school officials suid cven
that might not have heen enough Lo sway volers this year.

'o mount a successful campaign in November, $500,000 would
have been needed, said Jim Murdoch, lobbyist for the Coalition for
Adequate School Housing, a lobbying greup for school facilities. By

logs range from $230 million in L.A. Unified
Lo $53.000 in San Ramon Unified, One specific example is the Bk
Grove Unified School District in Sacramente County, which is expect-
cd to lose $15 million to $18 million to pay for half the cost of two
new elementary schools, additions to-eight other schools, and plan-
ning funds for future schools and modernization projects. Eik Grove
expects to grow Irom 33,000 students today to 50,000 in the year
2000.

“It’s going 1o be a very difficult two years,” said Kathleen Moore,
facilitics administrator for the Elk Grove district. Moore expressed
hope for another interim state financing program such as the one
that existed in 1990-91..

At Santa Ana Unified in Orange County, a fast-growing urban
school district, the district expects to lose $30 million that had
been slated for the first space-saver intermediate school, a new ele-
mentary school, an addition to the elememar'y school, and three
modernization projects.

The space-saver school is pf‘l‘mltl}bd under a state law that
allows multi-level schools to be constracted in the middle of exist-
ing development projocts such as apartment. complexes or shop-
ping centers, The Santa Ana district plans to build an intermediate
scheol on an 11-acre portion of a recenily renovated shopping cer-
ter in the city (CPEDR, April 1094,

Districts Sue San Jose Over General Plan

Eight school districts have sued the City of San Jose hecause
they claim its recently adopted general plan does not assoss the
impact of schools that thousands of now residents will create.

The lawsuit, seeking a writ of mandate and declaratory relief
under CEQA, was filed after a School Impact 'lac;k Force failed to
resolve problems between the parties.

“It’s a merliless lawsuit,” said City Attorney Joan Gallo. “The
schiool districts filed. it in order to pressurce the task force, which
scems very inappropriate.”

Lou Lozano, the attorney lor the school districts, agreed that the
task force had not made much progress bub said the city had not ade-
quately uddressed the problems schools will face under the new gen-
eral plan. The San Josc CGily Council adopted the plan on August 16.

The new general plan would create 52,900 new residential units
in San Jose by the year 2020, 14

M Contacts:

For San Jose Unified: Louis Lozano, Lozano, Smith, Smlth Woliver &
" Behrens, (408) 646-1501.

For City of San Jose: Joan Gallo, San Jose City Attorney,

(408) 277-4454,




¢ cans by deciding to keep uniformed
k. personnel at the Presidio for at least
the next five years. The National Park Ser-
vice, which is set to take over the park on
October 1, lauds the Army for footing
some of the conversion bill. But critics,

Tg he U.S. Army has startied San Francis-

including the Sierra Glub, are saying the o
Army’s plan contributes Loo little to the |[#eas 702
financial support of the 1,480-acre base. 5.9
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able. The golf-course revenues are current-
ly earmarked for a “welfare fund” for mili-
tary personnel. “Those revenues remain
exchusively to the army for five years, and
IS could represent an important amount of
m;igfgy*“% H money for the maintenance, restoration

. _”@?”ﬁ; s and rehabilitation of the park,” said Alexan-
s o der, adding, “I suspeci very few officers or
very few military personnel will play on it,

The army will actually occupy only about

but it will remain a private course (after

Oct. 1) and that is unacceptable for a

20% of the park’s “footprint,” and about 300 M@é

national park.”

of the Presidio’s 500 buildings, most of - s L

Neubacher said that the Presidio and

which are historic. The military is downsizing

A g B a.@%*w&w&&' SB g

the park service will eventually receive a

its persomnel from 4,000 people to 380.

While some San Francisco residents seemed. dismayed by the
army’s about-face, Park Service officials said the decision actually
aids the process of turming the Presidio into a national park, because
the Army will absorb significant amount of the costs. The Presidio is
likely the most expensive of California military hases to maintain
because of its many buildings. As an operative base, the Presidio cost
the Army $45 million a year and was cxpecled to cost the Park Ser-
vice $38 million annually, The army’s continued prescnee will shave
$12 million off those yearly costs to the Park Service.

“I think the Army will provide a major bencfit for a transition to
a national park, by reducing cost and reducing capital improvement
dollars, and by keeping buildings occupied” that might otherwise
deteriorate from neglect, said Don Neubacher, the park service’s
chief of planning for the Presidio.

In hearings last summer, some members of Congress were
pointedly critical of the costs of maintaining the Presidio in the park
system, claiming it would be more expensive Lo operate than Yel-
lowstone National Partk. Some members recommended selling. off
much of the land and buildings on the base 1o offset costs. Michael
Alexander of the Sierra Club’s Presidio Task Force strongly rejected
the privatization notion, pointing out that the Presidio has the
“largest concentration of historic buildings in the entire National
Park System,” and likened any sale of P'residio buildings to the fed-
eral government’s sale of redwood forests in the 1930s.

Noubacher added that the army’s continued presence actually
will have little effect on the Park Service's initial projects at the
Presidio. “We worked with the Army, so that their presence does
little to affect our first five years,” he said. After that the park ser-
vice plans to continue with converting existing sites into three pub-
lic uses:; Letterman Army Medical Center, which has reccived an
RFP response from UG San Francisco Medical School a8 a hospital
and research center; the old Main Post of the Sixth Army, which will
become a “global center” and museum; and Fort Winfield Scott,
which is to be used as a conference and training center. About two-
thirds of the park will remain open space., .

Sierra Club’s Alexander acknowledged the Army’s presencoe
defrays a major portion of the cost, but is critical for what he
described as the army’s niggardly contribution toward park costs,
particularly in revenues from the Presidio golf course. Military per-
sormel use the course for about 60,000 rounds of golf yearly, and
one estimate says the course could generate $700,000- or more if
the course were open te the public. Alexander cited: claims of a pri-
vate golf-course manager who said the course could be much more
profitable, and that 90,000-100,000 rounds per year was achicv-

larger share of golf-course revenues,
becausc 50% of the golfers on the course will be public, non-mili-
tary golfers by 1999,

The park service plans 1o lease many of the buildings to private
operators. The operation will be administered by the Presidio Trust,
which hopes to raise $332 million in revenue during the next 15
years. On August 16, the U.S. House of Representalives approved a

.hill to transier the Presidio to the Park Service by a vote of 245 Lo
168, after acrimonious debate, with some Republicans saying it
would be too costly to convert the Presidio into a national park. To
date, the only tenant is the Gorbachev Foundation, which has two
buildings at the former Coast Guard station near Fort Point.

Treasure Island Won't Be Detention Center

In response to & motion hy the San Francisco Board of Supervi-
sors, the Navy has canceled plans to give a portion of Treasure
Tsland to the U.S. Immigration and Naturatization Service for use as
a detention center for undocumented aliens. Supervisors said the
plan was inconsistent with the city’s stated intent to use former
bd%bb for economic development,

The city plans to take possession of Treasure lsland in October
1997,

More in line with the supervisors” wishes is a .report commis-
sioned by the Metropolitan Transportation Commission, which rec-
ommendod that three Bay Area hases — Mare Island Naval Ship-
yard, Oakland Naval Supply Genter and Alameda Naval Air Station
— hecome integrated into the region’s seapert development plan.
Harbor officials expect a four-fold increasc in container shipping in
the area by the year 2020.

Mather Airport on the Way

Sacramento County officials plan to create Mather Airport out of
the Mather Air Force Base, when the facility closes on Novermber 1.
The transition so far has not been smooth: the air foree base lacks 4
commercial air terminal, and the county is seeking an $8.3 miilion
federal grant to help build one.

Separately, an air-cargo operator that had planned to locate a
regional hub in the Mather Airport has decided against the Sacra-
mento location, reportedly because the company was frustrated
about the lack of certainty about the airport’s opening date, The Air
Force base was originally scheduled to close a year ago. Airborne
Express now plans to build its $3,5 millien hub in Fresno, where it
will locate 120 jobs.

To date, the largest project at Mather is a $zo million hospital
and nursing home, planned by the U.S. Dept. of Veterans Affairs. A
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Judge Blocks 5,000-Acte dpecific Plan

Finds Fault With Housing Element
Of Yuba County’s Specific Plan

By Tarry Sokoloff

In another victory for affordable housing
advocates, a Superior Gourt judge in Yuba
County has blockéd approval of a 5,000-
gore specilic plan until local officials revise
the county's housing element.

Judge Dennis f, Buckley ordered Yuba
County Lo amend its housing element and
declared the Plumas Lake Specific Plan
invalid because of problems with tho hous-
ing element, The judge said that building
permils and zone changes cannot be grant-
ed in the specific plan area unlil Yuba
County complies with his order.

The Plumas Lake site is located in the
southern part of Yuba County, about 30
miles north of Sacramento, The plan area,
intended for commercial and residensial
prejects, is the largest specific plan ever
considered fn the county, which currently
has a population of approximately 63,000
poople. As many as 12,000 homes may be
built in the area by a number of difforent
developers.

According to the counly’s current hous-
ing element, there is a critical necd for
muti-Family housing for Tow-income fami-
lies, said Tlene Jacobs, an attorney for Cali-
fornia Rural Legal Assistance, which
brought the suit, Aboat hall’ the county’s
population has incomes below the federal
poverty line, she said.

“My hope is that the county will now
ook seriously at the plans and goals of the
programs that are contained in the houslng
element and have not be{‘n 1mplementcd
she said.

Buckley ruled that the Plumas Lake
Specific Plan cannot be implemented until
it is amended to include language allowing
residential densities of 21 dwelling units
per gross acre, He atso ordered the county
to address the problem of a local .public
utilities district which is not giving priority
in water and sewer resource allocation, as
required by law.. According to Jacobs, the

housing elemeni concluded that 21-unit
densities are required to make affordable
housing financially feasible.

County Gounsel Dan Montgomery said
the county is working to bring its housing
element into compliance with state law. He
asked Buckley for a clarification of his
order at a hearing on September 22, bul
Buckley denied the motion. Montgomery
alsop said the county is considering an
appoal of the judge’s order.

Buckley's ruling was the most signifi-
cant in a string of victories for the Housing
Element Enforcement Project, led by the
Alameda County Legal Aid Society. The
project provides backup assistance to local
legal aid offices that handle housing ele-
ment cases,

The housing element is a state-mandat-
ed section of each cily and county general
plan. Under law, the housing element must
show how each community will meet
affordable housing targets established by
state and regional agencies. Tho state
Department of Housing and Gommunity
Development reviews the housing clements
but enforcement generally oceurs only
through litigation. Until recently, many
jurisdictions throughout the state have not
been in compliance with the law.

Buckley gave the county 120 days to
comply with hig order. He said the housing
element necds to be amended to include an
analysis of at-risk housing units which are
about to lose subsidies making them
affordable, and that county requiremcils
for mobile home siding and rooling for
older units needs te be repealed. He also
required the housing element to be amend-
ed to include an analysis of how the rules
and limited capacity of a local public utili-
ties district works against low-income
housing development in the l’lumaﬁ Lake
Specitic Plan area. U :

W The Case:
Ivory v. Yuba County, Yuba County
Superior. Court No. 54694

W The Lawyers:
For Ivory: llene Jacobs, Callfornla Rural
Legal Assistance, (916) 742-5191.

For Yuba County: Dan Montgomery, Yuba
County Counsel, {916} 741-6401.

G, Ricis

Ninth Circuit Alilows Challenge
To Tahoe Regional Plan to Proceed -

By Larry Sokoloff

Private landowners in the Lake Tahoe
region can proceed with a civil rights chal-
lenge to the regional land-use plan under a
recent ruling by the Ninth U.S. Circuit Court
of Appeals. The court ruled in August that a
landowners group fighting the plan was not
harred by the statute of limitations in filing
suit, However, the Ninth Girouit did affirm a
lower court ruling that takings claims are
time-barred.”

The litigatien is the latest round in a
long-running dispute over land use around
the lake, which straddles the California-
Nevada state line. Land-use planning in the
reglon is governed by u bi-state agency, the
Tahoe Regional Planning Agency. The
landowners’ group, Tahoe Sierra Preserva-
tion Gouncil (I'SPC), has been litigating
TRPA's regional plans sinee 1984.

TSPC originally fed suit in both Califor-
pia and Nevada. Subsequently, a federal
jndge in Sacramento issued an injunction
halting all construction in the Tahoe avea,
As a result of the injunetion, TRPA initiated
a year-long, multi-party negotiation that
resulted ina new plan, which TRPA adopt-
ed tn'1987. Most participants in the negoti-
ations accepied the new plan, but some
property owners continued to litigate,
largely because of limitations on commer-
cial huilding. Subsequently, the original
lawsuits were consolidated in U b District
Court in Nevada.

The property owners filed amended
complaints in 1991 and 1992, after the
plan was amended. But U.S. District Gourt
Judege Edward C. Recd ruled that the
amended complaints were barred by a 60-
day limit on litigation contained in the Bis-
tale Compact establishing TRIPA.

On appeal, a unanimous three-judge
panel of the Ninth Cirenil said the stalute
of limitations had not tolled under TSPC's
claim of a violation of the landowners” eivil
rizhts ander 42-1.8.C. §1983. The panel
based its decision on a U.S. Supreme Court
case, Wilson v. Garcia, 471 U.S. 261 (1985),
that said a single state statute of limitation
should apply for civil rights claims, not the
60-day statute of limitations songht by
TRPA.

“As cxpresscd by the Supreme Court,
that statute is to apply te 1983 claims,”
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wrote Judge John T. Noonan Jr. for the
Ninth Circuit panel, “All §1983 claims, of
course, include $1983 claims based on tak-
ings.”

The panel overturned Reed’s ruling that
there was no harm caused to the TSPC by
the 1984 Regional Plan, According to TRPA
attorney Susan Scholley, the 1984 plan
never went into effect.

In the same ruling that said -the Tahoe
case could move forward, the Ninth Circuit
also ruled that TSPC’s takings claims were
barred because they were not brought
within 60 days of a 1981 ordinance and a
1983 resolution. The appellate court said
TSPC's takings claim to the 1987 re.glonal
plan is also time-barred.

TSPC had argued that in Lw-o 0.8,
Supreme Courl takings cascs — Lue¢as v.
South Carolina Coastal Councif, 112 S.Gt.
2886, 2891 (1992), and First Epglish Fvan-
gelieal Lutheran Church v, Los Angeles
County, 482 U.8. 304, 313 n.7 (1987), regu-
lations were amended during the appeal
but thore was no requirement that a new
lawsuit be filed. The appellate court held
this was irrelevant because the regulations
in the Tahoe case were replaced and not
amernded.

TRPA has asked for a rehearing. Schol-
ley said the agency is confident that it will
prevail eventually but expressed disap-
pointment with the Ninth Circuit’s ruling:
She said TRPA has already successfully
defended the 1987 Tahoe plan in a Nevada
case that went to the state’s Supreme
Gourt. The case, Kelly v. TRPA, 109 Nev,
Adv. Opp. 100, cert. denied, 62 U.SL.W.
3442, 3461 (1994), involved a single-lamily
lol vwner who was prevented from build-
ing. The 1987 plan placed strict limits on
the number of building permits te be
issned to single-family lot ownoers. O

8l The Case:

Tahoe Sierra Preservation Coungil Inc. v.

- Tahoe Regional Planning Agency, U.S.
Court of Appeals, No. 93-16114, 94 Daily
Journal D.A.R. 11203 (August 12, 1994).

M The lawyers:

For Tahoe Sierra Preservation Council;

Lawrence L.. Hoffman, Hoffman Lien, (216)

583-8542.

For Tahoe Regional Planning Agency:

Susan Scholley, TRPA, (702) 588-4547,

REDEVELOPVIENT

Poway Failed to Provide
Housing Funds, Gourt Says

The City of Poway failed to finance its
redevelopment housing fund sufficiently,
and also improperly used redevelopment

housging funds to pay for road improve-

ments, the Fourth District Court. of Appeal.

has ruled, However, the court also ruled
that redevelopment housing money could
be used for “improvement” of low-income
housing, not just increases in the number
of units. :

The appellate court concluded that
redevelopment tax increment funds must
be set aside for low-income housing if
100% of redevelopment funds are ear-
marked for bond payments. The decision is
the resalt of a lawsuit hrought by Chert
Craig, a low-income resident of Poway,
backed by the Legal Aid Society and the
National Econemic Development and Law
Center.

Under state law, redevelopment agen-
cies are required to “set aside” 20% of
their tax-increment funds for low- and
moderate-income housing, The Craig case
included two different issues: first, whether
bond proceeds are subject 1o this require-
ment, and second, whether the use of
low/mod funds for improvements to
Pomerado Road were proper.

Poway established an 8,200-acre rede-
velopment area in 1983 and issued bonds
— backed by Lhe property tax increment
inside the redevelopment area — starting
in 198G, The Poway Redevelopment Agency
pledged 100% of its tax increment to pay
off the bonds. The agency placed 20% of its
1985 and 1986 bond proceeds in the hous-
ing fund — a lotal of $7.8 million. Howev-
er, the city then chose not to place any tax-
increment revenue in the housing fund
between 1985 and 1990, claiming that the
bond proceeds fulfilled its obligation. Tf the
city had made such payments they would
have totaled $5.6 million.
~"In her lawsuit, Craig claimed that the
city’s “forward funding” method violated
state law. The cily, in turn, argued that it
had actually over-funded the housing fund
by $2.2 million. San Diego County Superior
Court Judge Judith L. Haller ruled in favor
of the city and Craig appealed.

The Court of Appeal reversed, however.
“IWlhen an agency capitalizes its future
Income stream attributable to the LMI [low
and moderate income] Housing Fund, it is
required o deposit the corresponding bond
revonues into the Fund, in addition to 20
percent of the annual tax increment. The
Fund is then responsible for debt service
on those bonds,” wrote Juslice Gilbert
Nares for a nnanimous three-justice panel.
Nares concluded that, under state law,
“any interest or other income earned by
the Fund would be vsed to henefit the
Fund.” By not segregating the housing
funds and using them Lo pay back 20% of
the bonds, Nares said, the cily was depriv-
ing the housing fund of the chance to earn
“profits” in years when tax-incremont
funds exceed bond ohligations. 'The court

remanded the case 1o the Superior Court to -

determine how much the redevelopment
agency’s general fund must transfer to the
housing fund.

Craig had also sued the city over the
use of $240,000 in redevelopment housing
funds to help build a soundwall, a sidewalk,
and gutter and lighting improvements
along Pomerado Avenue, Judge Haller
ruled in favor of Craig and ordered the city
0 reimburse the housing fund by $240,000
plus interest. The city filed a cross-appeal
on this issue,

The city had done a survey finding that
Iwo-thirds of the affected residences were
low- or moderate-income. The city argued
that the construction project fell within the
redevelopment law’s provisions permitting
the use of funds for offsite improvements
“if the improvements directly and specifi-
cally improve or increase the community’s
supply of low- or moederate-income hous-
ing.” (Health & Safety Code §3334.2(c)(2).)
Craig argued that the money could not be
used for purposes that do not specifically
increase the amount of affordable housing
available in Poway. But the Court of Appeal
ruled otherwise. The statute in question,
the court said, “did not limit the types of
offsite construction projects which could be
funded by an agency’s LM Housing Fund.”

However, the court then concluded that
Poway had not provided evidence that the
soundwall and sidewalks had actually
improved the neighborhooed. “Therc was,
for examiple, no evidence that the project
made the sound problem better or in any
other way had a beneficial cffect on the
homes in the neighborhood,” Narcs wrote.
“The fact that a ‘problem’ may exist is dif-
ferent from showing an cxpenditure in fact
served to improve the commamity’s sapply
of affordable housing.” O

M The Case: :

Craig v. City of Poway, No. DO16608, 84

Daily Journal D.A.R. 12965 {September 15,

1994).

WThe Lawyers: ‘

For Cheri Craig: Catherine A. Rodman,

Legal Aid Society of San Diego,

(619) 722-1935. :

For City of Poway: Danald J. Hamman,

Stradling, Yocca, Carlson & Rauth,

(714) 725-4000.

TARINGS

Arizona Case Returned to Lower Gourt
For Reconsideration After Dolan

In another early indication of the signifi-
cance of the Dofan decision, an Arizona
case has heen sent back to a lower court
for reconsideration in light of Dolan’s pre-
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cepts.

In Dolan v. City of Tigard, handed down
last June, the U.S. Supreme Court estab-
lished a rule that exactions must be
imposed on development in “rough propor-
tionality” to the development’s impact. In
the Arizona case, the state Court of
Appeals had upheld a development fee sys-
tem from the city of Scottsdale. A few
woeks ago, however, the Arizona Supreme
Gourt, ordered the appeltate court to recon-
sider the case in light of the Dolan ruling.

The case began when Scottsdale
imposed a water resource development, fee
on new construction as a means of imple-
menting the cily’s water.resource plan,
which called for development of several
new sources of water, The water resource
plan, in turn, was prepared after the state
passed the Groundwater Managemenl, Act
in 1980, which ordered municipalities to
work toward more sustainable groundwa-
ter practices.

The ordinanee assessed a fee o $1,000
per single-family unit, $600 per multifamity
uriit, and $2,000 per acre-foot of estimated
annual use for other development projects.
The foes were imposed pursuant to the
slate’s development fee law, A.R.S §0-
463.05, which was passed in 1990.

Scottsdale was subsequently sued by
the Home Builders Association of Central
Arizona and by a group of individual home-
huilders including Grupe Development Go.
The buikders argued that there was no rea-
sonable relationship between the fee and
new development; that the fee did not off-
sel the costs of serving new development;
and that the fee discriminated against new
horebuilders and new residents,

Maricopa County Superior Court Judge
William P. Sargent ruled in favor of the
builders, saying the fee did not bear a rea-
sonable relationship to the problem, that it
discriminated against new developments,
and that any benefit received by the new
development was remote and speculative.

In a split decision, the Court of Appeals
— Arizona’s intermediate appellate court
— reversed Judge Sargent’s ruling. The
court first ruled that under Arizona law, the
city did not have to meet a strict test, “If
the municipality can show that its plans,
caleulations, and predictions are not ‘clear-
ly erroncous, arbitrary, and wholly unwar-
ranted,” we will defer to its judgment and
uphold an ordinance as satisfying the
broad reguirements of §9-463.05."

The court ruled that the city did not
need to prove an immediate benelit in
order to adopt the lee. The appellate court
also concluded that, “the enabling statute
does not require precision, only a ‘reason-
ahle relationship’.” -

Regarding the dlSLFlHllIlﬂllOll charge,
the majority noted that all development
fees are discriminatory in some sense. The

homebuilders’ rationale, the majority
argued, “would make the enabling statute
itsell & contraction: a municipality could
not impose a development fee against
future developers because it would dis-
criminate between them and past develop-
ers. Obviously, the lcglaldture did not
intend such a result,” :

A dissenting judge argued that a higher
standard of review should be used to per-
mit independent ]u(lwlal review of the
issues, O

B The Case:

Home Builders Association of Central

Arizonav. City of Scottsdale, 875 P.2d

1310,

B The Lawyers:

For Home Builders Association: Ronald W.

Carmichael, Carmichael & Powell, Phoenix,

{602) 861-0770.

For City of Scottsdale: Richard W. Garnett

I, City Attorney, (602) 994-2405,

For League of Arizona Cities and Towns = -

(Amicus Curiae): J. Lamar Shelley, Shelley

& Bethea, Mesa, (602) 964-2674,

VEsTED RiGHTS

Damages Claim on Rezoning
T1me-Barred Appellate Gourt Says

A Govommem Code section limiting
lawsuits challenging zoning ordinances to
120 days may also be applied to causes of
action seeking monetary damages, the Sec-
ond District Gourt of Appeal in Los Angeles
has raled. In so doing, the court rejected as
untimely a Beverly Hills restaurant's
attempt to overturn the city’s withdrawal
of huilding permit.

Bewverly Hills issued a building permit to
expand Dolores’ Restaurant in 1987 to
include, among other things, a drive-in
restaurant. However, the city quickly with-
drew the permit when it determined that
the project required approval of the city
Architectural Commission,

Two weeks later, the city adopted an
cmergency ordinance establishing a condi-

tional use permit procedure for drive-in

lacilities. The interim ordinance was
extended threc times in 1987 and 1988. In
late 1987, the city Architectural Commis-
sion approved the project subjecl to four
conditions, including the elimination of the
drive-in use. Isracl Freeman. and Dean
Williams, the restaurant’s owners, com-
plicd with these conditions and opened the
restaurant in January ot 1988.

Sixteen months later, I'reeman and
Williams filed suit against the city. Frec-
man and Williams claimed that a taking
had oceurred and that they had a vested

right to build because the building permit
had been issued. They soughn damages in
excess of $1 million.

The city’s final ordinance prohlbmng
drive-in facilities did not take place until
July 1989, more than two months after the
lawsuit was filed. ‘

Three years later — in December 1992
— Beverly Hills moved for summary judg-
ment hased on three defenses. First, the
city argued that the lawsuit was time-

-barred under Government Code §65009(c),

which imposes a 120-day statute of limita-
tions on the adoption or amendment of
zoning ordinange. Second, the city argued
that thé lawsuit should have been filed in a
timely manner as a mandamus action.
Third, the cily argued that the caunse of
action for monetary damages was barred
by government tort claims immunity
statutes.

L.A. County Superior Court Judge Jamnes
F. Nelson granted the city’s motion for
summary jedgment and ruled that the
action was moot because Freeman and
Williams no longer owned the property.

On appeal, the Court of Appeal affirmed
Nelson's ruling. Most important, however,
was the court’s application of $65009(c)(2)
o causes of action seeking monetary dam-
ages. “Monetary damage claims are just
another way of ‘attacking” enactment .of a
zoning ordinance and, moreover, often of
secking to force reversal of the ordinance,”
wrole Justice Earl Johnson for Division 7 of
the Second District,

It the 120-day review period were not
gtrictly enforced, Johnson wrote, “disap-
peinted parties could ‘attack’ the enactment
ol yoning ordinances by filing damage claims
months or years later which threatened so
much financial cost as to force the legislative
body to "set aside’ those ordinances.”

Freeman and Williams argued thal the
120-day statute did not come into play
bocause the final drive-in ordinance was
not effective until 72 days after the lawsuit
was filed. Williams wrote: “They should not
he barred from challenging the permanent
ordinance.” But the appellate court refused
to allow the restaurateurs to recast their.
complain as an administrative writ, The
court also ruled that the request for
declaratory relief is moot bevause at the
time of the city’s motion for summary judg-
ment, the plaintiffs no longer owned the
property. 2

B The Case:

Freeman v. City of Beverly Hills, No.

B077421, 94 Daily Journal D.A.R. 114966
~ (August 19, 1994).

B The Lawyers:

For Freeman: Leonard Steiner, Steiner &

Libo, (310} 273-7778.

For City of Beverly Hills: Gregory

Stepanicich, City Attorney, (2138) 626-8484.
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Landfill Initiative Knocked Off
Ballot by Ventura County Judge

A Ventura County initiative, designed to
force approval of a new landfill, has been
knocked off the hallot in advance as a result
of a legal challenge by neighboring cities.

Sitting by special assignment, retired
appellate judge Richard Abbe miled the ini-
Hative invalid because, among other things,
it would award land-use rights 1o the pri-
vate trash cempany that sponsored it. The
initiative’s supporters chose not to appesl
the ruiing in Lime for the November elec-
tion,

The case involves a controversial pro-
posal to build a new landfill in Weldon
Canyon between Ventura and (fai. The ini-
tiative was placed on the ballot by a local
group sponsored by Taconic Resources, a
San Dicgo-bascd trash company, The mea-
sure would have changed the county's gen-
eral plan and zoning ordinance to permit
trash disposal in Weldon Canyon, which is
currently undeveloped. The measure also
would- have vested licensing and land-use
rights with Taconic Resources,

The cities of Ventura and Ojai sued. The
cities claimed a number of defects, but
focused on the vesting of rights in Taconic
Resotirces. The cities said Lhis provision
made the initiative an adjndicatory mea-
sure, as well as special legislation, which is
prohibited in an initiative by the statc con-
stitution. ]

In late August, Abbe agreed with the
cities and removed the measure from the
ballot. Ho cafled the initiative “an egregious
attempt” to use the political process Lo
benefit a private company.

The case was assigned to Judge Abbe, a
[ormer member of the Second District
Gourt of Appeal panel in Ventura, after five
Superior Court judgoes in Ventura County
were removed or disqualified.

But Abbe, who had an environmentalist
reputation on the appellate court, didn't
escapo hot water himself. At the first hear-
ing in July, he went out of his way to pro-

fess ignorance of the issue. But in doing so |

he said: “1 don’t know anything abouat Ven-
tura County. I live in Sunta Barbara, T like it
there, 1 like it. down here. T'd hdtb to see it
cluttered with trash.”

Those remarks led landfill supporters to
ask that Abbe be removed from the case,
But another retired appellate justice, Nat
Agliano, ruled that Abbe had not prejudiced
himself by the remarks, 13

B The Case:
Gity of Ojai v. Dean, Ventura County

- Superior Court No. 145898,

8 The Lawyers:
For Cities of Ojai and Ventura: Katherine
Stone, Myers Widders & Gibson, (805)
644-7188,
For Ellen A. Brown (initiative proponent):
Woesley Peltzer, Smith & Peltzer, {619) 744-
7125,
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EIRs Struck Down in Cases
From Fresno, Riverside

Bucking a recent trend, two Superior
Gourt judges around the state have found
fault with environmental impact reports,
And in one case, the FIR ruling may have
served tho project a serious blow.

Fagle Mountain Landfill

A Superior Gourt judge’s ruling has left
the future of the proposed Eagle Mountain
Land(ill in Riverside County in doubt.

San Diego Superior Cowrt Judge Judith
McGonnell found the Eagle Mountain FIR
inadequate on many counts. Amoeng othor
things, McGonnell found that the BIR had
not adequately dealt with the impact of the
landfill on neighboring Joshua Tree Nation-
al Monument. Joel-Moskowitz, the lawyer
who represented the landfill's opponents,
also said MoConnell found fault with the
lact that Riverside County did not address
the impact on a “ghost town” that would be
revived by the landfill,

The Fagle Mountain property is owned
by Kaiser Resources, successor to Kaiser
Steel. The property is leased for $200,00 a
month to Mine Reclamation Corp. However,
in August, Browning-Ferris International of
Housing announced plans to give up its
60% stake in Mine Reclamation Gorp.,
meaning Eagle Mountain will lose its major
landfill proponent.

Browning-Ferris pullod out amid frus-
tration about the California permitting pro-
vess. The company also recently lost a
round of litigation involving the Sunshine
Ganyon landfill in Los Angeles,

W The Case:

Eagle Mountain v. Riverside County Board

of Supervisors, No, 662906, and National

Parks and Conservation Association v.

County of Riverside, No. 662007,

W The Lawyers:
For National Parks & Conservation
Association: Joel Moskowitz, Gibson Dunn
& Crutcher, (213) 220-7273.
For Riverside County: Martin Nethery, Best -
Best & Krieger, (619) 568-2611.

Fresno Race Track

Fresno County was ordered by a Superi-
or Court tudge to prepare an environmental
Impact report on a racetrack proposed for
an industrial arca near to a heavily Latino
community.

In 1992, the county Board of Supervi-
sors voted 3-2 (o approve a rezoning and
couditional use permit for a race track pro-
posed by landowner Jerry Turner in an area
southeast of Fresno. The county also issued
a negative declaration. But residents of the
unincorporated community of Malaga sued,
saying the track proposal could have a sig-
nificant effect on them.

Luke Cole, a lawyer Tor California Rural
Legal Assistance who represented the
Malaga residenls, claimed that the commu-
nity had suffered for decades from institu-
ticnal racism. The racetrack decision, he
said, “is a clear case of white planuers
planning noxions and unwanted land uses
in a Latino neighborhood.”

For his part, property owner Turner
scemod undaunted by the ruling. “If they
want an’ KIR, we'll certainly get an EIR.
'ID'hdt 8 1to problem,” he told the Fresno Bee,

M The Case:
Concerned Citizens of Malaga v, County of
Fresno, No. 469847-8,

M The Lawyers:

Far Concerned Citizens of Malaga: Luke

Cole, CRLA, (415) 864-3405.

For Fresno County: Kevin Briggs, Deputy

County Counsel, {209} 488-3479.
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Horsing Market Requms to Ko

Continued from page 1

and the Antelope Valley in L.A. Gounly, “builders who would nor-
mally buy raw land are now buying entitled, ‘finished’ lots, simply
because you can buy those lots so cheaply,” Lowe said. “You are
buying them at the value of the improvements o1 them, because the
land has no almost no residual value.”

Speculation would normatly boost the value of land quickly. But
speculation is unlikely because of the huge number of residential
iots owned by the Resolution Trust Corp., which has effectively
depressed land prices by selling residential loks at below-market
prices. (Lowe reports that properties at a recent, well-attended RTC
auction in Southern California went largely unsold — a suggestion
that builders aro unwilling to pay more than the very bottom of the
market.)

Another surprising event is the high level of activity in urban
infill, Even Kaufman & Broad, the archetypal suburban subdivision
developer, is actively involved in infill projects in San Jose. Again,
the motivation is economic: urban land prices have fallen to the
level where it is profitable for home builders to develop lots.

The current state of real estate finance is also likely to have a
sublle but impoertant role in the California countryside. Because of
the decline of traditional sources of home construction lending,
such as the S&Ls, many projects cannot find fingncing, Few lenders
are available to the very small “infill builder,” who wants to build a
handful of lots. Perhaps more importantly, lenders so far seem
unenthusiastic about financing large-scale master-planned commu-
nities and new towns, where the markets are unproven and the risk
i8 high. .

“The market is in a tenuous position, coming out of a recession.
Nobody likes to overextend themselves (financially) in a commugity
with unknown risk,” said Eric Elder, vice president of marketing
and sales for Kanfman & Broad. The companies in the strengest
position are publicly owned companies who get their capital from
Wall Street, like Kaufman & Broad, which prefers to build subdivi-
sions of about 60 Lo 300 units in well-cstablished markets, where
units can sell quickly and the builder does not hecome bogged down
in unsold inventory. If that trend of “mid-sized” development con-
tinues, it suggests that the housing boom may not lmmedlal;e]y pro-
vide the awakening kiss to dormant New Towns,

If land economics is favorable for a spurt of ncw home building,
“the same phenomenon may not e good news o many cities, which
are poorly prepared to handle a high volumoe of new homes.

The cxperience of one housing hoomtown, the Town of Windsor
in Sonoma County, provides a revealing snapshot of the fiscal and
nfrastructure impacts of successive housing hooms. While still an
unincorporated area, Windsor experienced a nine-fold increase in
home building from 1987 to 1989, when the county approved 1,043
building permits for the community. In the past decade, the popula-

tion has jumped froin abeut 7,700 people in 1987 to more Lhan

1, But Problems for Ciies Loom

17,000. To gain control of homebuilding, local residents incorporat-
ed the town in July 1992, and approved a general plan with a strong
ernphasis on infrastructure development.

Since that time, the town has floated bonds to expand waste-
water facilities, build a new high school and improve the inter-
change between Windsor Read and Highway 101. The city has also
placed a moralorium on applications for subdivisions of five or
more housing units. Despite the planning efforts, planning director
David Woltering acknowledged that the town’s infrastructure devel-
opment is still “very much in a catch-up mode,” and has yet to
overtake the impacts of homes built in the 1980s.

For many cities, the housing revival is also a mixed bag. The
current market is strongest in starter homes and “first-time move-
up,” which are the lowest price categorics. “This recovery is at the
Jow end of the market. It’s not the kind of housing that cities want,”
said Cynthia Kroll, a scholar at the Center for Real Estate FKco-
nomics at UG Berkeley. K&B's Elder says market research confirms
the market trend toward starter homes. Prices obviously vary
regionally, with starter homes in the Central Valley and Fresno area
going in the $80,000 range and comparable homes in San Jose and
Orange County selling in the high $100,000s. Yet because of the
current property tax structure, omty homes of $300,000 or more
can fully offset their impact on local infrastructure, according to
John Landis, a professor of regional planning at UG Berkcley.

Indeed, Landis predicted that the housing recovery is going to be
bad news for citics that rely wholly on impact fees to finance infras-
tructure development, as opposed to cities with long- -lerm infras-
yructure plans, who rely partly on bonding,

Cities that govern homebuilding through specific plans, such as
the cities of Simi Valley and Thousand Oaks in Ventura County, are
less likely to fall hehind intheir infrastructure needs than cities that
simply process permits and collect fees, such as the cities in the
fast-growling areas of Riverside County, the Bay Area and the Ante-
tope Valley region of L.A. County.

“With specific plans, you look at the whole relationship of ser-
vice needs to improvements done by developers, and their housing
foes work pretty well, but where growth tends to be totally subsi-
dized hy fees, the structure is not adequate to covering the (‘D‘sl.b

he said. 13
W Contacts:

Ben Bartolotta, research director, Construction Industry Research
Board, (818) 841-8210.
Cynthia Kroll, Center for Real Estate Economics, UC Berkeley
(510) 643-6112.
John Landis, professor of regienal planning, UC Berkeley,
(610) 642-5918,
Eric Elder, vice president of marketing, Kaufman & Broad Home Corp.,
{310) 443-8000.
David Woltering, planning diractor, Town of Windsor, (707) 838-1000.
Cary Lowe, Paone Callahan McColm & Winton, (714} 955-2000.




Localites Often Use CEOA For Planrmg, durvey ohovs

Continued from page 1

In the survey, Olshansky asked a wide range of questions about use
of CEQA, general plan revisions, and the attitudes of local planning
directors toward both planning tools.

Most planning officials surveyed said they view CEQA positively
— an attitude that cut acress all categories, including region, popu-
lation, Tate of growth, and median income. While 87% of these offi-
cials said CEQA helps ensure a thorough analysis of environmental
impacts, only 61% said it actually helps protect the environiment
and two-thirds said the law “has given too much power to NIMBYs.”

Furthermore, the planning officials surveyed ranked their local
zoning ordinance as far more important in the day-to-day decisions
made by their departmentt. ' '

Use of CEQA

Olghansky's survey found that, popular views notwithstanding, a
CEOA review rarcly leads to an EIR and results in litigation in a very
small mmber of cases. The survey also found that two-thirds of all
projects requiring FIRs were eventually approved. More than half of
those projects required statements of overeiding consideration for
approval.

Overall, Olshansky cstimated that local govermments completed
between 30,000 and 34,000 negative declarations in 1990 and initi-
aled hetween 1,600 and 1,800 EIRs. The average cost of EIRs com-
pleted in 1990 was $38.000, and the average jurisdiction spent
$164,000 on FIRs. But this ligure skewed upward because of a
small numher of expensive EIRs, presumably on large projects. The
median cost of preparing EIRs by the typical jurisdiction —the bOWh
percentile, rather than the numicrical average — was only $60,000,

According to the survey, the average jurisdiction received 85
development applications subject to CEQA in 1990. Of those 80%
were disposed of via negative declarations, and slightly more than
halfl of those involved mitigaled negative declarations. Only 4% of
these projects led to KIRs, or approximately 3.5 to 4 EIRs por juris-
diction per year. And the average jurisdiclion has been subject 1o
only 1.3 CEQA Jawsuits in the provious five years (the period 19856-
1990). Counties were more likely to use negative declarations than

citles, and far more likely to be involved in CEQA litigation than

cities.

These average figures are somewhat skewed hecause a small
number of large jurisdiclions process a hiige mumber of develop-
ment projocts subject to CHOA. Madian figures show similar resuits
with some interesting twists. The median number of projects sub-
ject to CEQA was 30, indicating thai many small jurisdictions pro-
cess only a few projects per year. The percentage of projects dis-
posed of via negative declarations was 83%. But median figures
revedled that smaller jurisdictions are less likely to use mitigated
negative declaration and more likely to use EIRs. :

The survey also tricd to find correlations between GEQA activity
and community characteristics such as population, growth rate, and
demographics. Olshansky concinded that those communitics that

do more FIRs (and thus use negative declarations less often) have a
higher percentage of college graduates, lower densities, more
CEQA-related lawsuils, and more Republicans. “This could be
because these communities have concerned populations that
demand high standards of their government, or that they live in
more environmentally desirable areas that necessarily demand
higher levels of scrutiny in the development process,” Olshansky
concluded. “Lawsuits, or the threat of lawsuits, is one way thal
these citizens enforce these concerns,”

Olshansky's survey found that almost 80% of all EIRs deal wilh
private development projects, while only 20% deal with publie pro-
jects. More than 30% of all EIRs deal with single-family residential
projects.

The survey found that 86% of EIR cosis were funded by private
developers, and that more than 80% of the total cost of EIRs went
to outside consultants. Only 13% of jurisdictions had established
local CEQA significance thresholds.

Gieneral Plans and CEQA

Among Olshansky's most interesting findings was his conclusion
that jurisdictions with older general plans are more likely to use
CEOA as a planning tool. .

Tho survey found that the average cost of a general plan or gen-
eral plan revision was $208,000, and the average time required was
aboul two years. The metian cost was $120,000, indicating that a
small number of jurisdictions spend very large sums on their gerier-
al plans. About 10 jurisdictions indicated they had spent $1 million
or more on gencral plans. In contrast to EIRs, which are mostly
preparcd by consultants, half of general plans are prepared in-
house by planning agency staff,

Olshansky found that approximately 8% of jurisdictions com-
plete general plan revisions cvery year, leading to his conclusion
that general plans arc revised, on average, every 12 years.

A large mimber of general plans — perhaps as maty as & third
of the statewide total — were revised between 1987 and 1991. And
perceptions of local planning officials about the effectiveness of the
general plan is strongly tied to the age of the plan. Threc-quarters
of those whose plans had been revised since 1987 said their plans
are “effective as a guide to day-to-day decision-making,” compared
with less than 30% of those with a gencral plan daling back to 1980
or betore.

Signiticantly, most of those with pre-1980 general plans over-
whelmingly (60%) agreed that CEQA is more important than the
general plan in day-to-cay planning decisions. Of those with post-
1980 plans, only about a third agreed that CEQA is move important.

,Olshansky's survey found that newer general plans tend to be
found in smaller cities with less staff, less growth, and less CEQA
activity. The average population of a jurisdiction with a pre-1984
general plan was 100,000 — more than twice the population of the
average city with pust-84 plan, (A

A Contact:
Robert Olshansky, University of lilinois, (217) 333-87083.
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; Are you sensing that there Is just a bit more ethow room in

% the supermarket aisles? Did you get a campground reser-

vation without a three-month advance reservation? If so, you

may be experiencing a benefit of California’s three-year old

trend of “net domestic outmigration.” That's when four of our
fellow  Golden

0 the freeways feel just a touch less crowded these days?

11

Y

Stephei Svete

| Galifornia s Leading Export; Galifornians

(those who moved from California). Whereas the drop in “ins”

grew by 4.5% between 1993 and 1594, the increase in “outs”

grew by only 3%. This may indicate that it is becoming easier
for unemployed Californians to find work in the state.

Other internal shifts in the data are less encouraging. In
1992, when the deomestic net migration pattern first went neg-
ative, many

Staters move to
Nevada or Gol- -
orado, and only
three New Yorkers

Net Domestic Miaration From Drivers Licenses

—l demographers ook
heart in the fact
that  the . ftwo
youngesl - age-

and Michiganders
move here to take

cohort groups (18-

24 and 25-29) still

their places.

showed net posi-

California lost

tive patterns,

: . EERPIRES
states in the fiscal

?251:}0[: t‘ot‘?I of r e TVER showing that young
53,000 registered PLUE335205  CLAsS ¢ poople who woild
drivers to other 400,000 07 20 97 g il

huild the state’s

year
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of drivers since
1974, But even
though the exodus
has now reached
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) future economy
Car e j i i
go . nt(]lllirégyJeuanlfa were still believers.
This TCprEsonts é - - N W But this too, has
nearly tejnfz)ld 30!0’09%%1“ - BEiml changed. In two
increase in domes- ﬁEEﬁ%;E Z’f . - yu‘ars, Lh{e‘25—29
tic outmigration - | i T Bom o has gone
from FY 1992 ! EEE : §= b ¢ N 1 T from a net positive
) w2, N g e . ; | : . 10,600 to a net
which was the first, 20@,(}6 = gl g . 1, K s " ; . wative 4600 "
a6 the first iavnii 988- 1989° 1990- “1991- 1092 1993 nogaiivo 4600. The

18-24 set was the
only group to
remain net posi-
tive, and even they
dropped from
35,800 in 1992 to

state’'s  overall

population ¢ontinnes to gioW. That's because of continved
high birth rates and foreign ii=migration (both documnented
and otherwise). ’ '

The outward flow is w0 surprise when ond constders that
migration is highly correfated to the economy — ana particu-
larly to job growth. Bul niigration is a “lagging indicator” of i18
economy; in other words, it's a statistic that has more to do
with where we’ve been than where we're going. That's because
people move to other states lor joh opportunities as a mea-
sure of last resort.

So even if the current buzz about a turnaround in the
reccssion really pans out, we can oxpecl the domestic oul-
migration pattern to continue for at least two more years.

There is even evidence buried in the data that might sup-
port the notion of a state economy in rebound. For one thing,
Fll() outmigration trend showed signg of decelerating, The raw
inerease in gutmigration dropped frotu a recent high of 87,000
in 1993 to only 25,000 in 1994, a decline of T1%. Another
decline like that and the outmigration trend would reverse,

‘ Another hint — and this if for-those really reaching fer pos-
itive signs — is in the comparison of trend lines of the “ins”
(those who moved here from other states) and the “outs”

25,000 this year.

- Furthermore,
the age-cohort group that sent the largest net numbers out of
the state shifted from the 45-64 group (-26,700 in 1992) to the
30-44 group (-73,000 in 1994), illustrating growing pessimiur
among carly to mid-carcer professionals. Since this younger
age group represents the backbone of the economy and the
lwartﬁ of the socio-political culture, this statistic indicates
destapmz2vion in both arenas.

The 1994 geograpiic natiorn of domestic migration held
steady from 1992, Generally, Catiforniang mave 1o other West-
ern. states, whereas we remain a big draw for the Northeast
and 'Texas. This yoar, Nevada took over the top slot froiii Ove-
gon for net gaing (+26,651), but New York held its position as
the largest net inporter of residents to California (+4,670}.
The state of Washington took over from Texas as the place
with which we share the strongest migratory .relationship All
together, the two states traded 50,247 drivers,

S0 the exodus continues, with possible signs ol a trend
reversal wailing in. the wings. In the meantime, Californians
contimme to flee to the rest of the West, perhaps seeking the
last great place. And as the freeways clear out a hit here, com-
mutes are likely becoming just a bit longer in places like
Spokane and Reno, 1
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DEALS

Morris Newman

. Bond Deal Meets Reality n Mission Valley

thing, — I mean everything — went wrong. Suppose that the

% bankruptcy of a single developer caused the city to default on

its bond payments. Suppose that a single large bondholder stub-

bornly refused a deal to restructure the debt that nearly every

other bondholder had agreed to, thereby quashing any ready

solutien. Suppose several creative attempis to {ix the problem
bond failed. What then?

For the City of San Diego, the result 50 far has been a city left
squirming between two rather uncomfortable choices: taking an
“ultimate loss” on the bend; or acquiring the land through con-
demnation, selling it to somebody else and hoping that the new
owner can make the payments, while it shoulders the costs in the
meantime.

SZ uppose that a city floated an infrastructure bond and every-

bond payment, of which $850,000 was principal and $773,713
was interest. (City Treasurer Gonnie Jamison said she was fol-
lowing the dictates of the Assessment Bond Act of 1915, which
instructs city treasurers to notify city councils of the possibility of
an ultimate default, if back taxes and delinquent assessments
exceed the value of the parcels.)

San Diego officials scheduled a new round of talks with bond-
holders in September, and the City Council scheduled a public
hearing on October 4 to decide between two unattractive choic-
es. The first choice is to terminate the bond issue, and to pay
bond holders a pro rata share ¢ut of the reserve fund, currently
at $773,713; the city would continue to make pro rata payInents
in the future, from the revenue provided by the surviving proper-

ty owners in Mission Valley.
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Welcome to bond meltdown. 1t's a rare
malady, even in 1he worst real estate mar-
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The other solution is for the cily to
condemn the land in a foreclosure; a court

ket in a half century. In fact, of the $40 bil-
lion in debt that California local govern-

ments issue each year, almost none results [gheases el
in default, Still, bond meltdown exerts a %
sort of morbid fascination on cities, like a
spectator slowdown near a freeway acci-
dent. The feeling is, “There, but for the
grace of God, go 1.”

" In 19817, the city issued $24.1 million in
bonds for the San Diego Special Assess-
ment District No. 4007, First San Dicgo
River Improvement District, which is locut-
ed in Mission Valley. The bonds are intend-
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date has been sel for October. Assuming
that the court approves the foreclosure, the
city plans to sell the land to a new develop-
er, which would presumably reassume the
bond payments, perhaps by as early as
spring 1995. The downside, presumably, is
that the city itself would have to make up
the difference in the bond payments out of
its general fund bhefore a new developer
could be found. -

In this column, I often play Monday
morning quarterback, and figure gut what
cities should have done to avert their trou-
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ed to fund infrastructure for Park in the Val-
ley, a commercial mixed-use project with a
hotel, office building, and retail. The parcels were owned by three
partnerships, of which developer Don Sammis was general part-
ner. The partnerships, which had been responsible for 45% of the
bond payments, defaulted on their payments in April 1990 and
filed for Chapter 11 bankrupicies the following September.

To meet its bond payments, the city relied on a $2.4 million
reserve fund, which began to run dangerously low by 1993, Run-
ning out of time to make a payment in Scptember 1993, the city
worked an extraordinarily creative deal: the Metropolitan Transit
Development Board, a 14-member commission which governs
local transit activities, agreed to contribute $1 million into the
reserve fund, making it possible for the cily to make its payment.
The board has plans to buy about five acres of land in Mission
Valley for 1 {oture lisht-rail station, and the bond payment was
intenided as a sort of down-payment on the land.

For the city, tho one-time payment by the transit. authority
helped buy Hime to negotiate with 135 bond helders, in the hope
of restructuring the debt payments to a lower level. In July of this
year, the city took an advisory poll of the bond owners to sce
whether they would approve the restricturing. Of those which
responded, 95 bondholders said they would agree to a new deal;
one abstained, and two hondholders voted against it. Unfortu-
nately for the city, one of the two dissenting bond holders was an
institutional investor (which the city will not identify) swhich con-
trols about $11 million in bonds.

On September 2, the city at last defaulted on a $1.6 miltion

bles. But here the armchair city manager is
stumped. What could the cily have done dif-
ferently to avoid the San Diego bond meltdown? Clearly, the city
was particularly vulnerable to failure because the bond payments
rested with a single developer, a homebuilder, during a very
weak market in commercial real estate. But many bonds, partic-
ularly Mello-Roos, routinely rely on a single developer to make
debt service. The city was also exposed to risk by sciling a large
portion of the bond moasure o a single institutional investor, But
does auyone really expeot a ity treasurer to say, “No, 1 refuse to
sell nearly half my bond issue to & single investor, because in the
event of a default, they could prove uncooperative?”

The question then turns to what recommendation we might
make to the San Diego Cily Council. Clearly, the idea of terminat-
ing the hond seems worth avoiding. On the other hand, the idea
of condemning the land and finding a new buyer is costly, time
consuming and may saddle the city with additional costs, if the
city chooses to continue the bond payments. The value of doing
50 mmight be questioned, because the city is not likely to suffer
any loss of its credit rating, according to L. William Huck, partner
of Stone & Youngberg, the city’s bond underwriter. Credit rating
aside, taking the property seems the belter idca, because it will
spare the dify the onus of having terminated the bond, But taking
the property means finding another developer to take Sammis’
place, and if the real estate market does not improve soon, the
cntire: scenario could repeat itself. All we can do is to shake our
heads and say, there but for the grace of God, goes our own
infrastructure financing, (3




