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. By
cramento o
Newman
Grabs In a surprising
move, the
Downfown i
City Council
has shifted con-
From trol of its
downtown
' redevelopment
Crty-County area from a
combined city-
county redevel-
Agency opment agency
into the city
manager’s
Redevelopment office.
Projects loBe Run ~ Although no
. e has chai-
By C'ty Alone lenged the
city’s authority
in taking the action, officials from both the
county and the city’s redevelopment commis-
sion expressed chagrin that the city appeared to
take the action unilaterally, without consulting
with other city or county officials. In addition,
the loss of the agency’s largest redevelopment
arca made several observers wonder whether
the city is contemplating further dismantlement
of the redevelopment agency.

The Sacramento Housing and Redevelop-
ment Agency is a joint-powers suthority of four
city and county agencies (the housing and rede-
velopment agencies of both jurisdictions) which
administers 11 redevelopment project areag in
both the city and county of Sacramento. The
JPA is primarily a means to consolidate the
administrative functions of the member agen-
cies, cach of which maintaing its own budget
and its own commission.

The move essentially brings redevelopment
activities under the same roof as the city’s eco-
nomic development program in an effort to end
the perceived redundancy and turf battles
between the two agencies. “Basically, it was my

contention that we needed to integrate and con-

solidate services to get more focus on the pro-
jects downtown,” said City Manager Bill Edgar
in an interview.

Combinilg the two agencics saves the city
about $400,000 in administrative eosts, accord-
ing to Edgar. In addition, the city manager’s
office now has control Continued on page 2

Housing Lags
Behind State’s

“Economy

Debate Over Whether Fees,
Regulations Are to Blame

-

By Morris Newman

Housing starts in California have failed to
rebound to their record high levels of the
1980s, despite the state’s robust economic
recovery. Both housing industry officials and
government officials blame a list of familiar
cuolprits, including high development fees, a
slow permitting process, and anti-growth senti-
ment in suburban communities. Some
economists, however, suggest that the reasons
for the sluggish pace of housing starts are more
complex, and include the slow recovery of
prices for existing homes, as well as the depar-
ture of many smaller builders for states with
cheaper land and less restrictive land-use regu-
lations.

California needs at least 200,000 new
dwelling units annually to keep pace with the
state’s fast-growing population. (In addition,
the state may nced another 200,000 new units,
simply to replace the housing lost through
obsolescence, assuming a 50-year life of typical
homes, according to economist Tom Lieser,
associate director of UCLA Anderson Econom-
ic Forecast. Last year, however, homebuilders
obtained permits for only 94,000 housing units,
and expect to pull another 106,000 by the end
of 1997, accurding to the California Industry
Research Board of Burbank. Although those
figures show improvement from the recession-
ary low of 84,600 in 1993, recent figures
appear anemic compared to the record high of
314,500 permits in 1986,

“Normally, in the past, homebuilding has
led recovery periods. What is troubling is that
California has been in recovery for two years
and the housing industry is not following that
lead,” said Bob Rivinius, chief executive offi-
cer of the California Building Industry Associa-
tion, the state’s Lontinued on page 10
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of the $8350,000 of tax increment that flows
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would be. The problem is, T did not have an
opportunity to find out.”

Harland also suggested that the

from the downtown project area, although
state law dictates that such monies must be
spent on projects within the designated pro-
ject area. Edgar has described the consolida-
tion as part of a larger effort to reduce the
city’s current budget shortfatt from $11 mil-
lion to $8 million.

The shift also gives the city manager’s
office much more direct control on one of
the most nettlesome issues in downtown
redevelopment: the city’s convention center,

council action might be the first step toward a
further dismantlement of the redevelopment
agency, since Edgar, the city manager, has
publicly stated that he would like to gain con-
trol of federal block grant funds, currently
administered by the redevelopment agency.
Bob Thomas, county executive of
Sacramento County, said he was also left in
the dark about the city’s decision. “It came as
a surprise, in view of that fact there had been
no policy discussion at the (county) board of

which is currently operating at a $1.3 mil-
lion deficit.

The change in management of the downtown redevelopment area
oceurred with virtaally no job loss. Tom Lee, who had been the exec-
utive director of the downtown project area for the agency, was reas-
signed to virtually the same responsibility in the city manager’s office,
with the new title of assistant city manager. In addition, seven former
redevelopment staff members followed Lee to the city manager’s
office. The Planning Commission will assume the responsibility of
reviewing redevelopment projects in the downtown area, replacing the
role formerly handled by the city’s redevelopment commission.

Edgar defended the move to put the downtown redevelopment area
directly under the conirol of the city manager’s office, saying that
“that is how it’s done in most cities throughout the state. It’s unusual
to have a separate staff for redevelopment.”

A private planning consultant in the Sacramento area, who asked
not to be identified, wondered aloud whether the action was “the first
step in the process of dismantling the agency.” Because the downtown
project was by far the largesi redevelopment area controlled by the
redevelopmeni agency, taking downtown away from the redevelop-
ment agency and its board of commissioners essentially “has gutted
the redevelopment agency as a whole,” according to the consultant,

At the same time, the consultant said, the consolidation had possi-
ble advantages. By combining economic development and redevelop-
ment “you bring the activities of the city more closely into align-
ment.” He added that “there was some tension going on™ inside the
city because “the redevelopment agency was going in one direction
and the economic development staff was going in another direction,
and were not speaking with the same voice.”

Bobbie Harland, president of the combined redevelopment com-
mission, declined to say in an interview whether the shift was good or
bad. But she was clearly mitfed at being “blindsided” by the council's
decision. Harland said she was unaware of the council’s intention to
hand over the downtown redévelopment area to the city manager’s
office “about two weeks before the meeling of the city council in
which that decision was made. I was not privileged to that information
until it was too late to do anything,”

“If you sat down and did an analysis” of whether the downtown
area would be better managed by the redevelopment agency or the
city manager’s office, she added, “I don’t know what the outcome

supervisors” about the city’s decision to take
over the downtown redevelopment area. “I am concerned about the
absence of a dialogue at a policy level, and the implications, long-
term, about what happens with the housing and redevelopment agen-
cy,” he added.

Major organizational shifts should not occor with study and mutual
consultation, according to Thomas. I just think we need to be very
studied in our approach to organizational change.” The county execu-
tive hinted that the city had fixed a redevelopment agency that was not
broken. “The organization has worked very effectively for the past 25
years and has a statewide and national reputation of being a model
organization,” he said.

Anne Moore, the interim executive director for the tedevelopment
agency, appeared to accept the change. City manager Bdgar, she said,
“wanted to make a bold change in the way government is structured.
We all have to figure out how to make it work,” she said.

M Contacts:

Bill Edgar, Sacramento city manager, {916) 264-5704.

Bobbie Harland, president, City of Sacramento Redevelopment

Commission, (316) 723-5075.

Bob Thomas, county executive, Sacramento County, (916) 440-5878. -

Anne Moore, interim executive director, Sacramento Housing and

Redevelopment Agency, (916) 448-5205.

A Chain Store in Davis!

The City of Davis has approved construction of a new downtown
commercial center on land formerly owned by the University of Cali-
fornia. The project was controversial becausc the commercial center
will include the first chain bookstore in the downtown area, which is
well known for its wide variety of independent booksellers.

The shopping center has been under debate for months, and even
council members who voted in favor of the project still appeared to
dislike both the Borders and what one council member called its “sub-
urban strip mall”. However, the development project met all planning
and zoning requirements.

The shopping center, to be located on a 4.75-acre parcel of land, is
part of a larger UC Davis development project. An adjacent parcel
was developed as the Aggie Village residential project, a New Urban-
style housing development for UC employees. UC sold the commier-
cial parcel to a private developer. 1

California Planning & Developmoent Report (ISSN No. 0891-382X) is published
monthly by Torf Falton Associates, 1275 Sunnycrest Avenug, Yentura, CA 93003, The
subscription rate is $215.00 per year. Application to mail at periodicals postage rates is
pending at Veatura, California, Postmaster: Send change of addresses Lo California
Planning & Development Report, 1275 Sunnycrest Avenue, Ventara, CA 93003,

. resident Clinton’s recent visit to Lake
Tahoe has focused attention on
attempts to negotiate a4 compromise.
<;olutlon to environmental problems there.
But Wilson Administration officials took
the, ,opportunity to criticize Clinton for not
making a greater financial commitment to
the region.

Clinton’s visit to Lake Tahoe on July 26
received widespread national publicity and
focused attention for recent agreements
among environmentalists and development
interests on a wide-ranging set of “environ-

. : ,.....” ”"W.?: e B
mental improvements programs™ — a $900 L L TR

ple” and represents a doubling of the federal
government’s spending on Lake Tahoe,

But Douglas Wheeler, Wilson’s
resources secretary, complained that the fed-
eral government was not providing encugh
money for the environmental improvement
program being undertaken by the Tahoe
Regional Planning Agency. “Despite his
appatent support for the broad consensus that
has emerged at Lake Tahoe, the President
made no mention of TRPA’s plan and pro-
posed 27 disparate federal ‘restoration’ initia-
tives, including improved mail delivery on
the lake’s west shore and the repair of the

million plan drawn up by the Tahoe Region-
al Planning Agency to monitor and improve environmental conditions
in the Tahoe area. Among other things, the plan will seek to redirect
development away from wetlands and other sensitive sifes and alter
travel patterns to minimize the environmental impact on the area.
TRPA was created by Congress under a bi-state compact including
both California and Nevada,

So enchanted was Clinton with
Tahoe’s consensus that he immediately
began praising it as a model that could be
used to resolve major world problems.

€€ Once he

runway at Reno airport,” Wheeler said in a
letter to the editor of the San Francisco Chronicle.
Eut the Chronicle did not take Wheeler’s comments at face value.
In an editorial, the newspaper noted that Wilson's $275 million pledge
“is not binding” on the state legislature or his successors, whereas the
president “was offering real money”.

Flycatcher Tests NCCP

The U.S. Fish & Wildlife Service’s
recent designation of ctitical of the south-
western willow tlycatcher, an endangered

“He was struck by people’s desire to

bird, is expected to provide one of the

work together in partnership to come ' first tests of the state’s new “Natural
together to save this lake,” White House arrwed at TQhoe’ Communities Conservation Plans” for
spokesman Joe Lockhart explained after sub-regions in Southern California,
Clinton had left Tahoe. however The Service included areas along the
But the visit set off a minor political _—— — South Fork of the Kern River and a 16-
skirmish between Clinton and California mile stretch of the Santa Ana River in
Gov. Pete Wilson over whether either Clmron Commlned Orange County, as well as portions of

side is committed to providing the money
required to improve the Tahoe environ-
ment. Though Clinton is a Democrat and

onl_X $26 million

five rivers in San Diego County, in ifs
600 miles of critical habilat. (Areas in
Utah, Arizona, and New Mexico were

Wilson is a Republican, they have gener-
ally worked together on land conserva-

in additional funds

also included.) The Service did not
include a controversial area around the

tion issues. No sooner had Clinton left
Lake Tahoe, however, than Wilson criti-
cized him for not committing more feder-

fo assist

shoreline of Lake Isabella in Kern Coun-
ty in its designation,
The San Diego County rivers (including

al money to the effort.

Prior to Clinton’s arrival, Wilson and
Nevada Gov. Bob Miller, a Democrat,
announced a new memorandum of under-
standing committing the two states to
work together through TRPA to implement the environmental
improvements programs. The memorandum committed the two states
to “active involvement with our Fedetal partners, who will share with
the States and local members of the partnership the implementation
and funding of this effort.”

Wilson and Miller pledged some $360 million in funds from the
two states over the next 10 years, with about two-thirds of the money
coming from California, But the federal government is an especially
important partner at Lake Tahoe because federal agencies own 80% of
the land in the area. Prior to the Clinton visit, state and local officials
said they hoped the federal government would pick up about one-third
of the $900 million cost of the environmental improvements prograrm.

Once he arrived at Tahoe, however, Clinton committed only $26
million in additional funds to assist the Tahoe area, Clinton said the
funds will be used for “real projects based on listening to local peo-

the Tahoe area.

» the Santa Margarita, the San Luis Rey,
the San Diegito, the San Diego, and the
Tijuana) will be covered by the conserva-
tion agreements hammered out under the
state’s NCCP program. These agree-
ments protect landowners from future listings and designation of criti-
cal habitat in exchange for participation in the NCCP program. This
critical habitat designation for the flycatcher represents one of the first
situations in which the NCCP agreements will be tested.

The Fish & Wildlife Service proposed critical habitat for the fly-
catcher in 1993 but a final decision was postponed by Congress’s
action to place new listings on hold. However, the Scrvice was then
sued by the Southwest Center for Biological Diversity, As a result, a
federal judge in Arizona ordered the designation of critical habitat car-
lier this year.

The Fish & Wildlife Service expréssed unhappiness at being
required to designate the habitat, claiming in a press release that the
designation “will actually do little for the bird, yet it has required us to
shift scarce resources away from other species that are still awaiting
for protection under the act.” I




e nvironmentalists have sued to stop
E construction of a new high school in a
mm, coastal area of Watsonville currently
used for farming. The Watsonville school
proposal is the second recent controversy
over construction of a school on environ-
mentally sensitive land in coastal Santa Cruz
County, and reveals the strain involved in
coordinating school siting and land-use plan-
ning — especially when the Coastal Com-
mission, a state agency with land-use permit-
ting authority, is involved. :
After an eight-year search, Pajaro Valley

both on site and on an off-site location.

By contrast, the Pajaro Valley district is
not contesting the Coastal Commission’s
jurisdiction. Harold Freiman, the district’s
lawyer, said that even though he believes the
law is “unclear,” the school district intends
to work with the Coastal Commission to
reach an agreement. Thus, the school district
and the City of Watsonville are working
together to amend the city’s local coastal
program, which the Coastal Commission
will eventually have to approve.

Under state law, school districts are

Unified School District trustees approved an
environmental impact report for the coastal
site last spring despite strong opposition trom the Coastal Commis-
sion staff. The school would be located west of Highway 1 on one of
the few parcels of land in the City of Watsonville located in the
coastal zone. Although the school district certified its own EIR, it is
working with Watsonville to amend the city’s local coastal program to
permit the project,

At the same time, the city is moving forward with attempts to
annex two nearby properties in the coastal zone — one for an industri-
al park and the other for a residential complex that would be located
adjacent to the school site. But all three development projects are
located adjacent to the Watsonville Slough, and a local environmental
group has challenged the adequacies of EIRs on all three projects. The
industrial park is scheduled to come before the Santa Cruz County
Local Agency Formation Commission in September, while the city
has slowed down the schedule on the residential project.

The Coastal Commission staff opposed the coastal location for the
school in late May, when the Pajare Valley school board conducted a
hearing on the EIR. Staff members said Highway 1 creates an urban-
rural boundary in Watsonville and called the project “a leapfrog out of
the existing boundary.” In an interview with CP&DR, Coastal Com-
mission staffer Steve Manowitz said his office was especially con-
cerned about the impact of the high school project on the slough,

At the May meeting, the Coastal Commission staff’s remarks
received angry responses from school trustees, who say they must
alleviate overcrowding in two existing high schools in the district,
which serves both Watsonville and Aptos.

After the trustees certificd the EIR, the school district was sued by
two environmental groups, the California Coalition for Resource Con-
servation and Watsonville Wetlands Watch, Bill Parkin, the environ-
mentalists’ lawyer, said he is challenging the adequacy of the EIR on
several counts. The same groups are suing the City of Watsonville on
the proposed industrial park and the residential development that
would be constructed adjacent to the school,

The Coastal Commission recently went through a similar dispute
in nearby Soguel, where the Live Oak School District disputed the
Coastal Commission’s jurisdiction over school siting decisions. Act-
ing in contradiction to the Coastal Commission staff’s wishes, the
school district filled a wettand to build a middle school, After the
school was built, the school district and the commission reached an
agreement on a mitigation plan calling for restoration of native plants

e¢xempt from local land-use regulations,
However, in coastal areas, ultimate land-use
tegulatory authority lies with the Coastal Commission — which, like
a school district, is a state agency. :

Meanwhile, Watsonville is moving forward with at least one of th
two other development proposals on the coastal size of Highway 1.
Neither the so-called “Tai” site (named for the developer that owns
the property) nor the “Riverside” site is currently located inside the
city boundaries or even within Watsonville’s sphere of influencc.

On the Tai site, which is immediately adjacent to both the Wat-
sonville Slough and the proposed high-school site, the developer is
proposing some 1,800 homes on about 600 acres. On the Riverside
site, located nearby, the city is seeking to encourage the development
of an industrial park on about 20 acres adjacent to Highway 1.

Parkin, the environmentalists’ lawyer, allegos that the city supports
the high school project partly because it will open up the other proper-
ties across Highway 1 for development. The Tai residential develop-
ment would share the cost of extending sewer and water service to the

area.

‘However, Watsonville planner Martin Carver said that the city has
decided to move forward quickly with annexation of the Riverside
property, while slowing down the proposed annexation of the Tai
property. He said that, among other things, the creation of jobs in the
industrial park is a higher priority to city officials than the construc-
tion of more housing. The uncmployment rate in Watsonville, a poor
and largely Latino farming town, is hovering at close to 20%. The
Rivetside property was identified by a pancl of developiment experts
from the Urban Land Institute as a highly desirable property for indus-
irial development.

Pat McCormick, executive officer of the Santa Cruz County
LAFCQ, said that the Riverside annexation will likely come before
the LAFCO in September. He said that Toss of agricultural land and
the impact of development on the slough would likely be issues in the
LAFCO debate. 14

M Contacts: :
Steve Manowitz, Coastal Commission, (408) 427-4863.
Harold Frieman, lawyer for Pajaro Valley Unified School District,
{408) 646-1501.
Bill Parkin, lawyer for environmentalists, (408) 462-2063.
Martin Carver, City of Watsonville, (408) 728-6177.
Pat McCormick, Santa Cruz County LAFCO, (408) 4542065,
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Victory for Homeless Advocates

San Diego Housing Element
Struck Down on Izllgnﬂess Issues

The Fourth District Court of Appeal has struck.
down the City of San Diego’s housing element,
concluding that the document does not contain
enough information about specific sites for home-
Iess shelfers and transitional housing. However, the
appellaie court stayed a tral court’s mfing that the
city must approve all pending conditional-use per-
mits for homeless shelters and transitional housing
until it repairs the legal defects in- its housing ele-
ment. .

In the ruling the Fourth District laid down a set
of guidelines for local governments to follow in
identifying sites for homeless facilities and other
low-income housing,

The ruling is an fmportand victory for housing
advocates, who have long sought to use housing
element law to overcome local opposition to
homeless shelters and other low-income housing
facilities. In its opinion, the appellate court ruled
that a housing clement must identify specific sites
immediately available for construction of low-
income housing, rather than provide a broad sur-
vey of land available for housing use.

“Within a zoning and land-use context, simply
coordivating the resources and efforts of the public
and private scctors does not identify sites ‘avail-
able’ for development of emergency shelter and
transitional housing for the homeless,” wrote Jus-
tice Don R. Work for the unanimous three-judge
panel. “Adequate funding and ownership of land
does not equate to available usable sites, absent a
program of zoning development controls, mean-
ingful regulatory concessions, and incentives,
which will permit and encourage such develop-
ment.”

Housing element law is one of the most con-
tentious areas of local Jand-use planning in Califor-
nia, Hovsing i3 the only area of public policy in
which local govermments must meot state policy
objectives in their general plan — a fact that has
engendered resentment from local goveminents. T
the housing element, they must pursue the goal of
providing housing for all income groups, Howeyv-
er, it has long been debated whether the housing
element Jaw requires Jocal governments merely to
lay out land-use policies to permit low-income

housing, or imposes a mandate on the locals to
actually assure the construction of such housing,
Poverty advocates orginally sued San Diego in.
1994, charging that the city failed to revise its
housing element in 1991, as required under the
state’s mandatory five-year cycle. The city adopted
an updated housing element in 1995, but the
poverty advocates revised their lawsuit, claiming

_ that the new document did not designate adequate

sites for homeless facilities and did not provide an
adequate five-year action plan.

In its defense, the city claimed it had done an
adequate site inventory and had streamlined the
conditional-use permit process for homeless facili-
ties. The city also argued that under law it was not
statutorily required to meet the entire homeless
housing need over the five-year period, which the
city estimated at about 3,400 beds,

San Diego County Superior Court Judge
‘Wayne Petcrson miled that in acknowledging that it
would not meet the homcless need under its hous-
ing element, the city was violating the law. He
ordered the city to revise ils housing element and
approve all pending CUPs for homeless shelters
and transitional housing until the housing ¢lement
was revised.

On appeal, the Fourth District acknowledged
that the city had done considerable statistical analy-
gis and also documented its own policy initiatives.
However, the court concluded, these efforts were
not enough to meet state law,

In the housing element, the city identified some
11,000 acres of land available for housing that
conld accommodate 95,000 residential units —
and, in particular, about 900 acres of land available
{for housing at 25 units per acre or more, which
would yield about 32,000 units. The city also out-
lined its “Good Neighbor Policy”, which encour-
ages homeless advocates and neighbors to resolve
their differences through mediation or similar
means, and its conditional-use permit regulations
that relate to homeless shelters and transitional
housing facilities. o ‘

But the appellate court ruled that these efforts
were not enough. Regarding the acrcage available
and the number of units that could be built, the
appellate court said the city must identify “an
mventory of sifes” and laid down a set of rules to
foliow, borrowing those ules from the Department
of Housing and Community Development. The

sites identified must:

* Be available for immediate development,

* Be located within “reasonable access™ to pub-
lic agencies and transportation services.

» Not require unusually high site development
Costs,

+ Have available public services and facilities,

+ Be consistent with General Plan and zoning
designations, so that the housing can be built
“without undue regulatory approval”,

* Be consistent with parking and fire regula-
tions and design standards.

“IFlor identification [of sites] to be meantngful,
it must necessarily be specific,” Justice Work
wrote. “‘Available sites should be officially desig-
nated and publicized, preferably in the housing ele-
ment, for this use,”

In addition, the court concluded that the city's
CUP requirerents for homeless Tacilities are not
adequate. CUP processes should “actually encour-
age the development of emergency shelters and
transitional bousing,” the court stated. By contrast,
San Diego’s residential care facility requires a
CUP for facilities with six or more beds and
requires only one facility in each quarter-mile
radius. These restrictions “substantially consérain
siting homedess facilitics for emergency shelter and
meaningful transitional bousing in any location.
within the city.”

In addition, the “Good Neighbor Policy”, the
cowrt sadd, “contains no provision requiring City to
assist applicants in obtaining community approval
for a CUP and the comments of council members
[em the record] suggest City’s unwillingness to
intervene in the process.”

In summary, Justice Work wrote: “While
City’s planning efforts have been substantial and
pasitive, the trial court correctly concluded it has
failed to present-an action program to offset the
strictures of the residential care facility ordinance
by identifying adequate sites which will be made
available to meet Cily’s quantified objectives as to
the housing nceds of the homeless.” But, he added,
“in reaching this conclusion, we recognize our role
is simply to determine whether the municipality
has substantially complied with statutory require-
ments; it is not to delve into the roerits of the
stratagem proposed in the element or the underly-
ing wisdom of the municipality’s determination of
policy.”

However, the appellate court stayed Judge
Peterson’s order to rxpuire CUP approval — thus

" permitting the city (o revise the housing clement

without a gun to its head. [

B The Case;
Hoffmaster v, Gity of San Diego, No. DO2536, 97
Daily Joumal D.A.R. 7586 {June 17, 1897},

H The Lawyers:
For Hoffmaster (poverty advocates): Timathy D,
Cohelan, Cohelan & Khoury, {619) 239-8148.
For City of San Diego: John P. Mullen, Depity
City Attomey, (618) 533-5800.
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ENDANGERED SPECIES

State Erred ih De-Listing
Squirrel, Supreme Court Rules

The Fish & Game Commission can fol-
low its own equivalent procedures rather
than the California Environmental Quality
Act in “de-listing” an endangered species,
the California Supreme Court has ruled. But
in a split decision, the court concluded that
the Fish & Game Commission violated its
own procedures in de-listing the Mohave
Ground Squirrel in 1991.

The decision has been hailed as a victory
by both environmentalists, who are pleased
that the squirrel’s de-listing has been over-
turned, and by state officials, who say they
are vindicated that the California Endan-
gered Species Act does not fall completely
under CEQA jurisdiction. The ruling also
has the effeet of taking the California species
law on a different path than the federal law.

The Supreme Court’s ruling would
appear to clarify longstanding questions
about the relationship between CEQA and
the state endangered species law, commonly
known as CESA. The majority concluded
that CESA and CEQA can be reconciled and
that a “certified regulatory program” such as
the listing and de-listing of endangered
species under CESA is exempt from CEQA
because CESA provides a “functional equiv-
alent”. The two-justice minority concluded
that CEQA and CESA camnot be reconciled
and found no fault with the Fish & Game
Commission’s actions in de-listing the squiz-
rel.

Under state law, the Fish & Game Com-
mission — an independent body separate
from the state Department of Fish & Game
— acts on petitions to list and de-list species,
The commission took the unprecedented
action of de-listing the Mohave Ground
Squirrel in 1993 after receiving a petition to
do so from the Kern County Department of
Planning & Decvelopment Services. A group
of environmental organizations led by the
Mountain Lion Foundation then sued, claim-
ing that the commission had violated both
CESA and CEQA in de-listing the squirrel.

On appeal, Kern County and property-
rights groups argued that the Supreme Court
should follow the same reasoning that the
Sixth Circuit Court of Appeals followed in
Pacific Legal Foundation v. Andrus, 657
F.2nd 829 (1981), a case involving the rela-
tionship between the federal Endangered
Species Act and the National Environmental
Policy Act. In that case, the Sixth Circuit
concluded that the federal government was
not required to file an environmental impact

statement under NEPA when listing a
species. In the Mohave Ground Squirrel
case, the county and the property-rights
groups argued that, as CEQA was patterned
after NEPA and the state species law was
patterned after the federal species law, the
same reasoning should apply.

However, the Supreme Court majority
rejected this argument. Among other things,
Justice Janice Brown, writing for the majori-
ty, stated: “[A]lthough Andrus’s observation
— that a listing serves the same environmen-
tal protection goals of NEPA — arguably
supports the proposition that preparation of
an EIR for a listing under CESA would be an
unnecessary exercise, the same cannot be
said with respect to de-listing. A de-listing
by definition withdraws existing environ-
mental protections from the affected
species.” Thus, Brown and the majority con-
cluded: “Unlike the Andrus court’s determi-
nation that preparation of an impact state-
ment for a listing under ESA would be a
‘waste of time’, we find a de-listing decision
under CESA that is made in accordance with
CEQA would serve an important purpose in

helping to shape and inform the Commis-

sion’s exercise of discretion.”

In addition, the Supreme Court majority
algo rejected the argument of Kern County
that the commission’s actions must be
cxempt from CEQA because there are irrec-
oncilable differences hetween the two laws.
In essence, the county and the property-
tights groups argued that listing and de-list-
ing actions are not discretionary actions but,
rather, “nondiscretionary biological determi-
nations” — in other words, a ministerial
action, CEQA applics only to discretionary
actions, not to ministerial actions,

The Supreme Court majority rejected this
argument, concluding that “the procedural
facts of this case provide ample cvidence of
the commission’s exercise of discretion.” In
particular, the majority pointed to the fact
that the Fish & Game Department concluded
that de-listing was not warranted because the
species was likely to become endangered in
the foreseeable future, but the Fish & Game
Commission chose not to accept this recom-
mendation and voted to delist the species
anyway.

‘Having concluded that the de-listing is
subject to CEQA, the Supreme Court majori-
ty then concluded that the Fish & Game
Commission improperly claimed the de-list-
ing was categorically exempt from CEQA —
but also ruled that CESA’s procedures con-
stitute a “certified regulatory program” that
serves as the functional equivalent of CEQA.
Having made this determination, the court
then concluded that the Fish & Game Com-
mission did not correctly follow its own pro-
cedures, thereby making the de-listing legal-
1y vulnerable.

Under CEQA, categorical exemptions

apply to categories of projects that the
resources secretary determines will not have
a significant effect on the environment. The
Supreme Court concluded that a de-listing
may have a significant effect on the environ-
ment and therefore cannot be categorically
exempt.

The commission claimed that the de-list-
ing fell within an exempt category of
“actions taken by regulatory agencies as
authorized by state law or local ordinance to
assure the maintenance, restoration, or
enhancement of natural resources where the
regulatory process involves procedures for
protection of the environment.” But the
majority concluded that this class of actions
cannot be stretched to include a de-listing
under CESA. “The delisting of a species
withdraws a number of statutory protec-
tions,” Justice Brown wrote. “Because a
delisting removes rather than secures these
protections, the categorical exemption for
actions assuring the roaintenance, preservi-
tion, or enhancement of a natural resources
set form in [the CEQA Guidelines] does not
apply.”

The Supreme Court majority overturned
the Court of Appeals’ ruling that an environ-
mental impact report under CEQA should
have been prepared for the de-listing action,
Instead, the majority concluded that CESA
procedures constitute a functional equivalent
of CEQA. But, the court said, the de-listing
must be set aside because the Fish & Game
Commission did not follow those proce-
dures.

State actions do not have to follow CEQA
procedures if they are subject to a “certified
regulatory program” that serves as CEQA’s
functional equivalent. The Court of Appeal
ruled that the Fish & Game Commission’s
“gertified regulatory program” was limited
only to hunting and fishing licenses and
related actions. In part, this decision was
based on the fact that the Fish & Game Com-
mission’s regulatory program had been certi-
fied by the resources scerctary in 1976, cight
years before CESA became law,

But the Supreme Court disagreed. The
environmental groups, Justice Brown wrote,
“point to nothing that suggests the Legisla-
ture intended the Commission to refrain from
applying the review procedures of ity exist-
ing regulatory program to a delisting deci-
sion. We may presume that when it enacted
CESA the Logislature was aware of the regu-
lations adopted to satisfy the requirements of
certification pursuant to [CEQA]. Indeed, as
we concluded, the review procedures estab-
lished by the Commission for certification of
its regulatory program both complement and
enthance the statutory framework of CESA.”

In addition, the court majority concluded
that the resources secretary could have cir-
cumscribed the scope of the certified regula-
tory prograin to hunting and fishing — as he
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has done in a number of other instances —
but chose not to do so in this case,

Having concluded that the commission
could use its own procedures as a substitute
for CEQA, however, the Supreme Court
majority concluded the commission botched
those procedures in this case, thereby making
the de-listing vulnerable. The court’s main
rationale for this conclusion was the com-
mission’s decision to regard the de-listing as
categorically exempt. “It follows,” Justice
Brown wrote, “that the Commission did not
faithfully follow the procedures of its certi-
fied regulatory program when evaluating the
delisting petition.”

Among other things, the Supremc Court
criticized the commission for failing to
respond to significant environmental opposi-
tion, as its own procedures call for; nor did it
assess feasible alternatives and mitigation
measures. “Because the ground squirrel
shares its habitat with other species of plants
and animals, some of which are not protected
by CESA, it is possible the removal of pro-
tections from the one species will have a sig-
nificant, adverse effect on others,” Justice
Brown wrote. “Carrying out a delisting in
accordance with CESA thus does not elimi-
nate the need for the Commission to consider
and adopt feasible mitigation measures that
would lessen or avoid the identified signifi-
cant environmental impacts of the de-list-
ing.” )

In dissent, Justice Marvin Baxter criti-
cized Justice Brown’s “strained effort to fit a
square peg into a round hole.” He concluded
that CEQA cannot be reconciled with CESA
and thercfore the Fish & Game Commission
did nothing wrong in following CESA but
not CEQA in the de-listing. Baxter was
joined in his dissent by Justice Ming Chin.

Baxter said he could not agree with
Brown’s decision to teconcile CESA, which
requires focus only on the species in ques-
tion, with CEQA, which requires a broader
analysis of environmental impacts. “The
majority ... imply the need for two simulta-
neous and parallel proceedings,” Baxter
wrote. “One proceeding, under CESA, must
determine narrowly whether a listed species
should be delisted on the basis of its own
ecological status, Another equally elaborate
proceeding, under CEQA, must identify and
mitigate any and all adverse ‘incidental’
cffects of the delist decision on plants and
animals whose status is not under formal
consideration.” Thus, Baxter claimed,
Brown’s decision wants the CEQA “tail” to
wag the CESA “dog”.

But Baxter disagreed. CESA, he said,
“mandates a focus on the status of that
species alone, The statute does pot conteimn-
plate that a proceeding to consider whether
one species is threatened or endangered shall
become a forum for debate about the status
of others.” So, he concluded, “the majority

has provided no justification for ‘grafting’ an
EIR requirement onto a CESA list/delist pro-
ceeding.” O
H The Case:
Mountain Lion Foundation v. Fish & Game
Commisgsion, No, $05350887 Daily Journal
D.A.R. 9909 (August 1, 1997).
M The Lawyers:
For Mountain Lien Foundation: Joseph J.
Brecher, (510} 272-0433.
For Fish & Game Commission: John
Davidson, Deputy Attorney General,
(916) 356-6365.
For Kern County: Charles F. Callins, Deputy
County Counsel, {805) 861-2328.

ZONING

City Can Declare Adult Store
As Public Nuisance, Court Rules

The City of Los Angeles’s public nuisance
ordinance is constitutional and may be applied to
curtail the opetations of an adult book and video
store in the San Fernando Valley, the Sccond Dis-
trict Court of Appeal has ruled.

The constitutionatity of the ordinance was chal-
lenged by Erotic Words/Pictures Inc., or EWAP,
which operates Le Sex Shoppe in Canoga Park,
The store was open 24 hours per day for more than
20 years. However, in 1994, the Los Angeles
Police Departinent asked city zoning administra-
tors to revoke the business’s conditional nse permit,
Voluntary agreements with the business, police
said, had been incffective in curbing lewd conduct
and other undesirable activities around the store,

Subsequently, the city’s zoning administrator
found the store to be a public misance. Among
other things, the zoning administrator noted that the
store was located within onc block of a library used
by children and that more than 100 arrests had been
made in the vicinity of the store in the previous
three years,

The zoning administrator imposed 20 operating
conditions on the store, including a required closure
from 2 to 6 am. The store appealed the decision to
the City Board of Zoning Appeals, which adopted
most of the zoning administrator’s recommenda-
tions but expanded the required hours of closure to
9 pm. to 10 am. Subsequently, the Los Angeles
City Council denied a turther appeal.

After issuing a preliminary injunction against
the city pending a decision, Los Angeles Superior
Court Judge Robert O'Brien niled in favor of the
clty and dissolved his injunction.

Oh appedt, the Second District Court of Appeal
affirmed O’Brien’s mling and permitted the city to
move forward.

Most significantly, the court concluded that the
public nuisance section of the Los Angeles Munici-
pal Code does not violate the First Amendment of
the U.8. Constitution, which protects Le Sex
Shoppe’s right to sell books. “[Tlhe ordinance
impacts directly on the nuisance activities,” the
cowrt concluded, “and only indirectly upon appel-
lant’s First Amendment rights.”

EWAP also argued that the ordinance was too
vague and gave too much discretion to the zoning
administrator to alter the conditions contained in
the conditional use permit if a public nuisance was
found. But the court disagreed. “[N]Juisance activi-
tics are specifically defined in [the municipal code]
and it is clear that the precise conduct which is pro-
scribed by the ordinance occurred here,” the court
wrote. The court further stated that the activities in
the store’s vicinity clearly fall “within the ambit of
the ordinance” — and, while the erdinance might
be vague as applied to a business without First
Amendment protection, EWAP cannot sue on
those grounds because they do not apply to its busi-
ness.

EWAP also argued that it had been denied a
fair trial and that the Board of Zoning Appeals had
improperly relied on new evidence offered at its
hearing, rather than on cvidence that bad been pre-
sented to the zoning administrator. In both cases,
the court relied on a recent previous LA, zoning
case, Mohilef v. Janovici, 51 Cal.App.4th 267
(1996) —— a case involving a property owner’s
high-density ostrich farming — in which the appel-
late court tuled that a formal heating, with cross-
examination, was not required.

“The court in Mohilef recognized that the valuc
of cross-examination is dirninished where nurer-
ous witnesscs testify to the same basic experience,
such as smelling a foul odor or seeing bird features
collecting on the ground. Similarly here, the record
is replete with reports, letters and testimony as to
the litter, noise, scxual activity and hatassment,
such that the vatue of cross-examination is ques-
tionable,” the Second District wrote.

The Second District also mled in the city’s
favor on the question of whether the findings were
supported by the weight of the evidence, and
whether Judge (¥ Brien correctly applied the sub-
stantial evidence test in determining the outcome of
the case.

M The Case:
EWAP Inc. v. City of Los Angeles, No. B102861,
97 Daily Journal D.A.R, 8821 {July 9, 1997).

M The Lawyers:

For EWAP: Roger Jon Diamond, {310) 396-3259.

For City of Los Angeles: Claudia McGee Henry,

Serior Assistant City Attomey, (213) 485-5419.
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OUTDOOR ADVERTISING

Federal Consent Decree Can't
Override State Billboard Law

A federal consent decree cannot prevent
the construction of billboards near the Centu-
ry Freeway in Los Angeles if they are per-
mitted under the California Qutdoor Adver-
tising Act, the Ninth U.S. Circuit Court of
Appeals has ruled.

The ruling is a victory for billboard
developer Robert Kudler, who has been
fighting with Caltrans to put billboards along
Interstate 105 ever since it opened in 1993,
In making the ruling, a unanimous three-
judge panel overruled Judge Harry
Pregerson, who oversaw litigation surround-
ing the Century Freeway for some 20 years
prior to and during its construction. Though
Pregerson is himself a Ninth Circuit judge,
he has continued to preside over the Century
Freeway litigation in o District Judge capaci-
ty. He was not a member of the Ninth Circuit
panel that ruled on this case,

" Comumunity activists agreed to a federal
consent decree on the Century Freeway in
1981 after almost a decade of litigation.
Among other things, the consent decree
called for the construction of the Century
Freeway as “a landscaped freeway”. (Under
California law, a landscaped freeway is
“improved by the planting at least on one
side of the freeway right-of-way of lawns,
trees, shrubs, flowers, or other ornamental
vegetation.} In addition, the 1977 environ-
mental impact statemeént calted for the con-
stroction of the Century Freeway with full
landscaping to create “a visually oriented
park-like atmosphere™.

After being rebutfed by Caltrans, Kudler
filed suit in Los Angeles County Superior
Court, asking preemptory writs of mandate
to require Caltrans to reclassify sections of
the freeway as non-landscaped — specifical-
ly, those areas where landscaping is absent
for more than 200 fect — and to provide him
with permits to place billboards in those scc-
tions. In 1996, Judge Robert O’Brien granted
Kudler’s requests for writs, He asserted his
right to the pereaits under the California Qut-
door Advertising Act, which permits stan-
dards for landscaped freeways on which hill-
boards are prohibited.

Subsequently, howcver, the original
plaintiffs in the Century Frecoway lawsuit —
including the NAACP, the Sierra Club, and
other civil rights and environmental groups
— sought an “order to show cause” with
Judge Pregerson sccking a temporary
resiraining order blocking O’Brien’s wrils.
Pregerson ruled in favor of the plaintiffs, and
Kudler appealed to the Ninth Circuit.

On appeal, the Ninth Circuit panel ruled
that a federal consent decree cannot overrule
a state statute, The judges acknowledged that
the intent of the consent decree was to pro-
hibit billboards along the entire fength of the
Century Freeway, However, the court over-
timned Pregerson because he had not pointed
to a specific federal statute in issuing the
injunction against the hillboard advocates.

“The district court did not confront the
fact that its interpretation of the Consent
Decree and resulting injunction had the
effect of overriding California’s valid out-
door advertising law,” the Ninth Circuit
wrote. “Put simply, state law, as interpreted
by the California courts, will govern whether
Kudler may erect his advertising displays.
The district court correctly interpreted the
Consent Decree as purportedly banning the
displays but it ultimately concluded, improp-
erly, that the decree prevailed over state
law.”

The Ninth Circuit went on to say: “Here,
there simply was no federal law to justify the
district court’s superseding of state law.
Although the court referred to ‘the important
federal policies vindicated by the [Consent]
Decree’, the court failed to identify a single
federal law that would justify its overriding
the state law. The best the district court could
do was to rely vaguely on the ‘pelicy con-
cerns’ and ‘aesthetic concerns’ of the
National Environmental Policy Act of 1969.
... NEPA imposes only procedural require-
ments.”

M The Case:
Keith v. Volpe, No. 96-66437, 97 Daily
Journal D.A.R. 8805 (July 9, 1997).

M The Lawyers;

For Century Freeway plaintiffs: Carlyle W,

Hall, (310) 441-8300.

For Caltrans: O.J. Solander,

(916) 6542630,

For billboard developer Robert Kudler:

Wayne W. Smith, Gibson Dunn & Crutcher,

{213} 229.4764,
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PENDING CASES

State Supreme Court Will Hear
Controversial Species Case

The California Supreme Court has grant-
ed review to an important appellate ruling on
state conservation planning permits, while
rejecting an appeal in a second case chal-
lenging the City of Los Angeles’s demolition
permit regulations. Meanwhile, the Niath
U.S. Circuit Court of Appeals has agreed to

rehear the important Del Monte Dunes case,
which ruled that a regulatory takings case
can be decided by a jury rather than a judge.

The California Supreme Court has agreed
to hear Planning & Conservation League v.
Department of Fish & Game, No, 8061521,
the controversial case which challenges the
anthority of the Fish & Game Department
under the California Endangered Species Act
to issue “incidental take” permits to
landowners who participate in broad-based
conservation plans, The issue may be
resolved by changes in statute before the
surmmer is over.

The “incidental take” issue began last
year, when the Fourth District Court of
Appeal called into question Fish & Game's
power to permit incidental take as part of a
conservation plan — meaning, in most cases,
the power to permit developers to procced
with projects that will destroy some speci-
mens of an endangered specics if they partic-
ipate in a conservation plan that is supposed
to benefit the specics in the long tun. The
state has used Section 2081 to allow such
take, believing that it is analogous to federal
law, which explicitly permnits such activity.

In dicta — that is, comments that did not
bear directly on the case at hand — the court
suggested that the “incidental take” provi-
sions of the California Endangered Species
Act were meant to apply to such sitnations as
scientific experiments and did not extend to
conservation plans. (San Bernardine
Audubon Society v. City of Moreno Valley,
44 Cal. App.4th 593; CP&DR Legdl Digest,
May 1996.)

Earlier this year, the First District Court
of Appeal picked up on the Fourth District’s
reasoning. Overturning the statc’s use of the
incidental take provisions in the aftermath of
the 1995 flooding, the First District said:
“We find no reason to depart from [Moreno
Valley’s] basic reasoning or to attempt to
distinguish that case from the onc before us,”
(Planning & Conservation League v.
Department of Fish & Game, 97 Daily Jour-
nal D.A.R. 4725, CP&DR Legal Digest,
May 1997.)

Meanwhile, the court declined to hear
L.A. Lincoln Place Investors. v. City of Los
Angeles, 54 Cal App.4th 33 (1997). In that
case, the Second District Court of appeal
ruled that the City of Los Angeles’s process
for issuing demolition permits on rental
apartment properties violates the state’s Ellis
Act, a law which permits apartment owners

'to go out of business without interference
from the local governiment,

The ruling was the latest in a lengthy dis-
pute between the property’s owner, the city,
and some apartment dwellers on the property
over the owner’s attempl to redevelop the
property, A substantive challenge to the pro-
ject’s denial — involving interpretation of
the city’s general plan — is still pending.

E

(CP&DR Legal Digest, May 1997). )

Meanwhile, the Ninth Circuit agreed to
re-hear one issue in the controversial Del
Monte Dunes case. In a ruling last year, the
Ninth Circuit ruled that plaintiffs who bring
inverse condemnation actions against gov-
ernment agencies are entitled to a jury trial.
(CP&DR Legal Digest, October 1996.} It
was apparently the first time any appellate
court has answered this question definitively.
The case had the effect of upholding a $1.45
million damages ruling in favor of a develop-
er against the City of Monterey.

The ruling came in a case filed by Del
Monte Dunes at Monterey, a development
company seeking to build homes on a 37-
acre oceanfront site in Montcérey. The city
rejected four development proposals between
1981 and 1986. Del Monte Dunes then sued
for inverse condemnation, but the city argued
the case was not ripe because a “final deter-
mination” had not been made by the city. In
1990, the Ninth Circuit disagreed and
ordered a trial. Del Monte Dunes at Mon-
terey, Lid., v. City of Monterey, 920 F.2d
1499. (CP&DR, February 1991.)

Subsequently, a jury concluded that the
city had violated Del Monte Dunes’ equal
protection claims and awarded the developer
$1.45 million. (Substantive due process
claims were deemed to be purely legal and
therefore not subject to a jury trial.)

On the rehearing, the court agreed to lis-
ten to arguments only on the limited issve of
whether the specific question of whether the
city’s actions substantially advanced a public
purpose could be heard by a jury rather than
a judge. The court ordered no additional
briefs prepared and scheduled an oral arga-
ment for early August. 3

e
NEPA

Re-lssued Telecom Permit
Doesn't Require New EA

The U.S. Forest Service’s decision to re-
issue an identical permit after the original
permit expired — and request that the pro-
posed facility be moved 15 feet — does not
trigger 4 new review under the National
Environmental Policy Act, a panel of the

Ninth U.S. Circuit Court of Appeals has
ruled.

The case began when the Forest Service
granted Slater Communications a special-use
permit in 1992 to construct a telecommuni-
cations tower on Gray Butte in Ochoco
National Forest in Oregon. The Slater site
was focated only 200 feet from the site of a
similar telecommunications tower owned by
Western Radio Services Co.

Issuance of this permit reopened an old
dispute between Western and Slater. In July
of 1994, the Forest Service announced that it
would construct an access road along the east
side of Gray Butte to provide access to the
Slater site — a proposal that the Service had
specifically rejected in a 1992 environmental
assessment on the area. Only a few days
later, the Forest Service informed Western
that it would not consider the company’s
application for a special-use permit to build
additional antennas until the Slater facility
had been built.

Mecanwhile, Slater did not complete its
new antenna before the expiration of the
original special-use permit on December 31,
1994. So the Forest Scrvice reissued an iden-
tical special use permit on January 11, 1995,
Slater began construction in May of 1995, At
the Service’s request, Slater moved the loca-
tion of the tower approximately 15 feet, but
still within the permit area, to accommodate
the location of the proposed new access road.

Western and its president, Richard Ober-
dorfer, then sued the Forest Service on a
variety of issues, including the claim that the
re-issued perinit should have been accompa-
nied by a new environmental assessment
under the National Environmental Policy
Act.

U.S. District Court Judge Malcolm Marsh
dismissed the case based on the legal princi-
ple of res judicata, claiming that they had
already been dealt with in the so-called West-
‘ern Radio [ case (Western Radio Serv. Co. v.
Espy, 79 H.3d 896, cert denied, 117 S.Ct. 80

(1996).) On appeal, the Ninth Circuit agreed .

that most of Western’s claims were batred by
res judicata. However, the court concluded
that two claims associated with NEPA could
be dealt with on their merits,

The first was that NEPA and other fedcral
laws had been violated because Slater con-
structed its telecommunications facility in a
manner that was supposedly inconsistent
with the supplemental environmental assess-
ment and the amended site plan. However,
the Ninth Circuit agreed with Judge Marsh
that the plan is not violated becausc the
Slater tower will be 194 feet from the West-

ern Tower, whereas the site plan calls for it
to be located “approximately 200 feet away™.

On the broader issue of whether the reis-
suance of the special permit required a new
environmental assessment, the Ninth Circuit
again ruled in favor of the Forest Service.
Western argued that because the Forest Ser-
vice proposed construction of a new access
road between issuing the first permit and the
second permit, it was required to conduct a
new environmental assessment taking the
effects of the road into account. Western
argued that failing to do so constitutes an
improper “segmentation” of the project.
Western argued particularly that because the
tower was moved 15 feet to accommodate
the possibility of the road’s construction, the
two actions are connected.

Noting that the Forest Service has
declared its intention to conduct an environ-
mental asscssment for the access road itself,
the court concluded that there is no inherent
connection between the road and the tower.
“We find ... that slightly moditying an exist-
ing project, in order to keep open a possibili-
ty of future action, does not make the two
projects ‘connected actions’. The road is not
necessary to the operation of the tower.”

The Ninth Circuit also rejected Richard
Oberdorfer’s attempt to bring a NEPA claim
individually on the argument that the 15-foot
move injured his aesthetic interests. The
court concluded that “moving the tower 15
feel cne way or the other within the permit-
ted area does not entitle Oberdorfer to
demiand a new process under NEPA™.

The court added: “Oberdorfer, though
bringing his claim personally, cannot by this
ruse avoid the bar of res judicata. As presi-
dent of Western, Oberdorfer was deeply
involved and fully informed as to the tcrms
of the original special use permit. ... He
could have and should have raised in West-
ern Radio I any claims that certain areas
within the scope of the permit had some spe-
cial aesthetic and spiritual significance.”

8l The Case:

Western Radio Services Co. v. Glickman,

No. 95-36004, 97 Daily Journal D.A.R. 7796

{June 20, 1997}.

M The Lawyers:

For Western Radio Services: Ralph A.

Bradley, Eugene, Oragon.

For U.S. Forest Service: Tamara N,

Roundiree, Department of Justice,

Washington, D.C.

For Slater Communications (Intervenor):

Rose M.Z. Freeby, Evans, Freeby &

lennings, Salem, Oregon.
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Meorris Newman

Environmentalism or NIMBYism”?

i ittle seemed remarkable about the news last month from San

:  Mateo County that a nonprofit homebuilder started construction

. on 80 units of very low income housing for local farm workers.
The event seemed far more remarkable, however, when we leamed it
took 14 years for the homebuilder to overcome 4 series of political obsta-
cles to obtain all the necessary water and sewer hookups that made con-
struction possible.

ists, however, called for a determination by the state Water Resource Con-

trol Board to determine whether the sewage plant had adequate capacity;

the state board ruled that the sewage treatment facility must be expanded

before new projects could receive hook ups. After some study, Mid-

Peninsula decided to build its own sewage treatment plant, the cost of

which was roughly equal to the cost of buying hook ups for the entire pro-
ject.

The San Mateo story is a case of how some
very small public agencies atternpted to block
a public policy initiative supported by the local
congresswoman and county goverament. The
story is also a case history of NIMB Yism that
has taken the sheep’s clothing of environmen-
talism to wage war against affordable housing,

San Mateo County is an affluent county. A’
major source of its wealth is a $200 million
tlower-growing industry that is concentrated
along a 40-mile coastline near the cities of Half
Moon Bay, Montara, and El Grenada. An csti-
mated 4,000 farmworkers work year-round in
the labor-intensive floriculture businesses,
Those workers usually live in crowded and
inadequate housing near the job sites, includ-
ing old trailers and teacks, or are forced to
commute up to 90 minutes from the joland.

In 1983, Amna Eshoo — then a San Mateo
County supervisor, now a member of
Congress — spearheaded the housing effort
after touring deplorable farmworker housing in
the county. The county selected a home-

In 1995, the Montara Sanitation District
(which was not the district of service for the
housing project) challenged the project in court
on the grounds that the county’s local coastal
program required all projects to be serviced by
municipal sewage districts. (The apparent fear
here was that private sewage treatment plants
would encourage development). The agency
dropped its plans for a private treatment plant,
and asked the sanitation districts of the cities of
Half Meon Bay, El Granada and Montara to
find some capacity among themselves for the
project. With pressure from Rep. Eshoo and
local agri-business, the three districts reached an
accord in July.

Completion on the first phase of 80 units is
expected in September 1998, The housing will
consist of two-, three- and four-bedroom anits,
as well as playing fields, a community center,
laundry facilities, community classrooms and a
computer-learning center, Monthly rents will
range from $200 to $500}, depending on need.

The total budget of the project, known tenta-

builder, Joe Simitian, who later became a

supervisor in Santa Clara County, Starting in

1985, Simitian put together a project for 160 umits on 42 acres of land
just south of Half Moon Bay. (The developer had considered building on
land further inland, outside the jurisdiction of the California Coastal
Commission, only to find that most of those lands are in active agricul-
tural use and under Williamson Act protcetion.) Simitian first contem-
plated manutactured housing, but changed his mind when he found that
such housing offered no real eost savings above conventional, “stick-
built” housing. He managed to rezone the land and obtain approval to
build four dwelling units per acre. The stringent California Coastal Cor-
mission approved the project in 1989,

But the site had a big drawback: it lacked vistnally all infrastructure,
including water and sewer hookups. The developer applied for water
from the Coastside County Water District. That effort was stopped by
protest from coastal environmental watchdog groups, including Sierra
Club, the Committee for Green Foothills, and the Open Space Commit
tee, which argued that adding the farmworker subdivision to the existing
wells would overdraft the local aquifer and hasten salinization of the
coastal water table. The water district created a new pipeline from the
Crystal Springs Reservoir into Half Moon Bay, with added capacity (o
serve the farmworker project. The new pipeline became operative in
1992.

By this time, Simitian had quit the project, which was taken over by
the Mid-Peninsula Housing Coalition of Redwood City. The home-
builder applied for sewer hookups, and received a “will- serve” letter
from the San Mateo Sewer District, The same groop of environmental-

tively as Coastside Farmlabor Housing, is $16

million. Federal low-income housing tax credits
are expected to contribute $9.6 million to the first phase, while the second
and third phases expect to receive most of their funding from the Depart-
ment of Agriculture raral housing funds (formerly known as the Farmers’
Home Administration). Additional funding sources of equity funding
inchide Wells Fargo Bank, the Califomia Equity Fund, SAMCO, Federal
Home Loan Bank and Peninsula Commumity Foundation. The first phase
will be built for cash, without debt financing,

1 usually end these colamns with a joke, but this story does not leave
me in a joking mood. The noiion that small public agencies — such as
sanitation districts of the three San Mateo County cities — could frustrate
the agenda of larger agencies makes a laughingstock out of the notion of a
powerful government consistently guided by public policy.

Why was the housing so long delayed? A friend of mine recently
observed that “environmentalists are rarely liberals in the old sense, that
i, of being pro-labor.” That's a rather sweeping statement, but it does
give us one way to look at the San Mateo experience. In this case, an
aftemnpt to preserve upper-middle-class exclusivity to the peninsula coast-
line hid itself under the benign cloak of environmentatism,

Don’t mistake e for a environmentalist-basher, I just don’t accept
that it is appropriate to use tools of environmentalism to freeze out hous-
ing for working people and to promote exclusive neighborhoods. It is
tempting to fantasize that when the people who control the water and the
sewage boards of San Mateo County meet their final reckoning, they will
be required to live 14 years in a purgatory of un-down trailers and trucks
hefore being admitted to the Kingdom of the Just.




